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You have requested my opinion whether the Public Education Commission can authorize virtual charter schools that are not brick and mortar, discernible as buildings, designed to educate students in particular places.  In the alternative, you have asked whether the secretary of public education can grant waivers, of the requirements contained in the public school code to allow for the creation of virtual schools in New Mexico. 
Based on my examination of the relevant New Mexico statutes, opinions and case law authorities, and on the information available to me at this time, it is my opinion that the Public Education Commission does not have the authority to approve virtual charter schools that are not brick and mortar, discernible as buildings, designed to educate students in particular places. It is my opinion that the secretary cannot grant waivers, of the requirements contained in the public school code to allow for the creation of virtual schools in New Mexico.  
ANALYSIS:
 

Charter school applicants have submitted applications for state-chartered charter schools which rely primarily on distance learning as the method of instruction.  As virtual charter schools, the applicants will not have a brick and mortar school building, but rather they are proposing to have learning centers or administrative offices located in the state where students may occasionally meet face-to-face with a teacher.
A basic canon of statutory construction is that terms should be read according to their plain meaning.  See Wilson v Denver, 125 N.M. 308, 314, 961 P.2d 153 (1998).  The New Mexico statutes contain definitions of public school and school.   The Public School Code, Section 22-1-2 NMSA 1978 provides:


M.  “public school” means that part of a school district that is a single attendance center in which instruction is offered by one or more teachers and is discernible as a building or group of buildings generally recognized as either an elementary, middle, junior high or high school or any combination of those and includes a charter school; (Emphasis added.)


N. “school” means a supervised program of instruction designed to educate a student in a particular place, manner and subject area; (Emphasis added.)
These definitions reflect the intent of the legislature to define public schools in New Mexico as brick and mortar, discernible as buildings, designed to educate students in particular places.
Another indication of the intent of the legislature to define public schools in New Mexico as brick and mortar, discernible as buildings, designed to educate students in particular places is found in Section 22-1-4 NMSA 1978.  This statute makes available a free public school education to students in New Mexico.   As evidenced by the language regarding enrollment in schools, Section 22-​1-4 contemplates the physical presence of students in schools, it provides, in part: 

E. A local school board shall adopt and promulgate rules governing enrollment and re​enrollment at public schools other than charter schools within the school district. These rules shall include: 

(I) definition of the school district boundary and the boundaries of attendance areas for each public school; 

(2) for each public school, definition of the boundaries of areas outside the school district boundary or within the school district but outside the public school's attendance area and within a distance of the public school that would not be served by a school bus route as determined pursuant to Section 22-16-4 NMSA 1978 if enrolled, which areas shall be designated as "walk zones"; 

(3) priorities for enrollment of students as follows: 

(a) first, students residing within the school district and within the attendance area of a public school; 

(b) second, students enrolled in a school ranked as a school that needs improvement or a school subject to corrective action; 

(c) third, students who previously attended the public school; and 

(d) fourth, all other applicants; 

(4) establishment of maximum allowable class size if smaller than that permitted by law; (Emphasis added.)  

The plain language of Section 22-1-4 focuses upon "residence," "attendance area," "allowable class size," and other descriptive terms that suggest that, when passing this legislation, the legislature had in mind the physical presence of children in school buildings.

Additionally, the legislature could have permitted virtual schools when it enacted the Statewide Cyber Academy Act, [22-30-1 to 22-30-8, NMSA 1978].  The Act reflects the special treatment the legislature provides for distance learning.  The fact that the language used throughout the Act refers only to courses suggest that, when passing this legislation, the legislature had in mind courses to supplement offerings at schools not the creation of distance learning schools.  In addressing the issue of funding for distance learning, Section 22-30-6A of the Act provides:

A student must be enrolled in a public school or a state-supported school and must have the permission of the student's local distance education learning site to enroll in a distance learning course. A distance learning student shall only be counted in the student's primary enrolling district for the purpose of determining the membership used to calculate a school district's state equalization guarantee. A student shall have only one primary enrolling district, (Emphasis added).
   
This language in the Act clearly indicates that the legislature intended that funding for students participating in distance learning would be based upon a school district's state equalization guarantee given to the school that permitted the student to take a distance learning course.  Funding for virtual schools would have required adjustments to the state equalization guarantee and was not contemplated by the legislature when the Cyber Academy Act was passed.
  
Based on the plain language of the provisions in statutes there is no ambiguity that public schools in New Mexico are brick and mortar, discernible as buildings, designed to educate a students in a particular place.  Therefore the Public Education Commission cannot authorize virtual charter schools that do not have brick and mortar, discernible as buildings, designed to educate students in a particular place.   
The applicants have requested that the secretary waive the provisions of the statutes that require a school to be brick and mortar, discernible as buildings, designed to educate a students in a particular place.  The powers of the secretary of public education are set forth in Section 22-2-1 NMSA 1978 which provides: 
 
A. The secretary is the governing authority and shall have control, management and direction of all public schools, except as otherwise provided by law.


B.  The department may:



(1) adopt, promulgate and enforce rules to exercise its authority and the authority of the secretary;



(2) enter into contracts to carry out its duties;



(3) apply to the district court for an injunction, writ of mandamus or other appropriate relief to enforce the provisions of the Public School Code [22-1-1 NMSA 1978] or rules promulgated pursuant to the Public School Code; and



(4) waive provisions of the Public School Code as authorized by law. (Emphasis added).
The secretary’s authority to grant waivers is limited by this statute.
There is language in the department’s rule on distance learning that the charter school applicants seem to rely upon for the secretary’s authority to create virtual schools.  The public education department's rule at 6.30.8.8A NMAC provides:
Distance learning courses provide an opportunity for schools within the state to expand their course offerings and expand access to learning resources.  While distance learning technologies may occasionally be used as full-time educational programming for students in unusual circumstances, asynchronous distance learning shall not be used as a substitute for all direct, face-to-face student and teacher interactions, unless approved by the local board of education. 
The charter school applicants have interpreted this rule as permitting the full-time educational programming for students in virtual schools as a substitute for all direct, face-to-face student and teacher interactions, if approved by the local board of education or, in this case, the secretary of education.  Two charter school applicants
 have submitted plans to teach courses in cyber space and require students to attend sessions at a learning center to satisfy the requirements for some face-to-face teacher interaction and a brick and mortar presence in New Mexico.  Any reading of the distance learning rule to permit full-time virtual schools would conflict with the statutory requirements that public schools in New Mexico are brick and mortar, discernible as buildings, designed to educate students in a particular place.
A cabinet secretary, board, or commission must have statutory authority to promulgate rules. The state Supreme Court has stated: "The authority of an administrative agency to 'promulgate ... regulations must be found in and is limited by statute. ", Howell v. Heim, 118 N.M. 504, 882 P.2d 541 (1994) (citations omitted).  Regulations are presumptively valid and will be upheld if reasonably consistent with the authorizing statutes, New Mexico Mining Ass'n v. New Mexico Water Quality Control Comm., 2007​NMCA-010, ¶ 12, 141 N.M. 41, 46.  It is well established that if there is a conflict or inconsistency between statutes and regulations promulgated by an agency, the language of the statutes shall prevail, See, e.g., Jones v. Employment Servs. Div., 95 N.M. 97, 99, 619 P.2d 542, 544 (1980), cf. Gladden Motor Co. v. Eunice Sch. Bd., 142 N.M. 483, 486 (N.M. Ct. App. 2007).  Case law authority has also clearly established that an agency has no authority to enact a rule contrary to the plain meaning of the statute, State ex rel. Helman v. Gallegos, 114 N.M. 414, 418-419 (N.M. Ct. App. 1992). 
Any waivers granted by the secretary must be based upon some provisions authorized by law. I have found no provision of the Public School Code that authorizes the secretary to waive the requirement that public schools in New Mexico are brick and mortar, discernible as buildings, designed to educate students in a particular place.  The secretary does not have the authority to grant a waiver that would allow an applicant to operate a charter school in a manner which is contrary to the plain meaning of the statute.  
� Relying upon these same provisions in statute, the Attorney General also concluded the legislature had in mind the physical presence of children in school buildings, N.M. Atty. Gen advisory letter 2/19/08


� Sharon S. Ball & J. Placido Garcia, Jr., New Mexico, in National Center for Education Statistics, Public School Finance Programs of the United States and Canada: 1998-99 (2001), available at � HYPERLINK "http://nces.ed.gov/edfin/pdf/StFinance/NewMexi.pdf" ��http://nces.ed.gov/edfin/pdf/StFinance/NewMexi.pdf�. discusses factors in the state equalization formula.


� Sandia Academy and Senator Dennis Chavez Academy
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