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[EXT] Public Comments re: Repeal and Replace 6.31.2 NMAC
Jerri Katzerman <jerri@pegasuslaw.org>
Fri 5/8/2020 12:05 PM
To:FeedBack,
Cc:Lily



Rule, PED <Rule.FeedBack@state.nm.us>;

Hofstra <lily@pegasuslaw.org>; Poulin, Debra, PED <Debra.Poulin@state.nm.us>;

1 attachment

Pegasus.Comments.Rule Making.5.8.2020.pdf;

Dear Mr. Sena:
On behalf of Pegasus Legal Services for Children, attached please find our comments in opposition to Notice of Proposed
Rulemaking to Repeal and Replace 6.31.2 NMAC, Children with Disabilities/Gifted Children.
Thank you for your kind consideration.
Jerri Katzerman, Esq.
Education Director
Pegasus Legal Services for Children
jerri@pegasuslaw.org
3201 Fourth Street NW
Albuquerque, NM 87107
Tel: (505) 244-1101
Cell: (602) 350-4502
Licensed in NM, AZ, and WA

This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is
privileged, confidential, and exempt from disclosure under law. Any dissemination or copying of this communication is strictly
prohibited. If you have received this message in error, please delete it and all attachments without copying it and notify me by
reply email or call (505) 244-1101. Thank you.
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https://webmail.state.nm.us/owa/

6.31.2 Exhibit_0001

5/11/2020

May 8, 2020

VIA EMAIL ONLY to rule.feedback@state.nm.us
John Sena
Policy Division
New Mexico Public Education Department
300 Don Gaspar Avenue, Room 121
Santa Fe, New Mexico 87501
Re:

Notice of Proposed Rulemaking to Repeal and Replace 6.31.2 NMAC,
Children with Disabilities/Gifted Children

Dear Mr. Sena:
I am an attorney with Pegasus Legal Services for Children. Pegasus is a nonprofit
public interest law firm dedicated to improving the life outcomes of New
Mexico’s most vulnerable children and youth. As part of our core mission, we
work to ensure that students with disabilities receive a free appropriate public
education as required by state and federal law.
Please consider the following comments in response to the New Mexico Public
Education Department’s (“the Department”) “Notice of Proposed Rulemaking to
Repeal and Replace 6.31.2 NMAC, Children with Disabilities/Gifted Children.”
New Mexico Register/ Volume XXXI, Issue 7/ April 7, 2020. For the reasons set
forth below, we maintain that the Department has failed to provide adequate notice
of rulemaking in violation of the New Mexico Administrative Procedures Act.
We would therefore respectfully request that the current rulemaking process be
suspended until such time as the Department provides adequate notice as required
by law.
Promulgation of state agency rules must comply with the New Mexico
Administrative Procedures Act (“NMAPA).” NMSA 1978, §12-8-1 et seq. State
agencies must adopt rules of practice setting forth the nature and requirements of
all formal and informal procedures available. NMSA 1978 § 12-8-3(A). The
statute further demands that an agency “either state the express terms or
adequately describe the substance of the proposed action, or adequately state the
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subjects and issues involved” as a prerequisite to rulemaking. NMSA. 1978, §128-4(A)(2)(b).
In this case, the Department’s notice of rulemaking neither
expressly states, nor adequately describes, the substance of the proposed action.
The official record of rulemaking consists of three specific documents which are
labeled as follows: “Notice of Rulemaking,” “Proposed Strikethrough,” and
“Proposed Integrated.” http://webnew.ped.state.nm.us/bureaus/policy-innovationmeasurement/rule-notification/. The “Notice of Rulemaking” contains a brief
description of the purpose of the proposed rule which “is to provide public
agencies with the requirements for serving students with disabilities, the
composition of the individualized education program (IEP) team and providing
information on the full continuum of services.”1 Other than this brief statement of
purpose, the Notice of Rulemaking does not state or adequately describe the
substance of the proposed action.
The failure of the “Notice of Rulemaking” is not cured by either of the other two
documents put forth -- the “Proposed Strikethrough” and the “Proposed
Integrated.”
Those documents contain 79 and 41 single-spaced pages,
respectively. Nowhere in the combined 120 singled-spaced pages, with scores of
regulatory paragraphs and subparagraphs, does the Department identify the
language slated for revision. Instead, the Department relies on a complete repeal
and replace in order to make changes to limited, albeit unidentified, provisions of
the existing regulation. However unintentional, the Department has nonetheless
buried its proposed revisions in a ream of paper without any signposts for the
reviewing public.
Pegasus has attempted both a computerized and a line-by-line comparison of the
existing regulation to the proposed rule. While these extreme steps should not be
required, they were nonetheless unsuccessful.
We cannot say with any
confidence that we understand what the Department is proposing. Nor does the
preparatory “purpose” articulated in the Notice of Rulemaking provide sufficient
guidance to meet the statutory requirement that the Department state or adequately
describe the substance of the proposed action.

1

The notice reads in full: “The purpose of the proposed repeal and replace of 6.31.2 NMAC,
Children with Disabilities/Gifted Children is to provide public agencies with the requirements for
serving students with disabilities, including composition of the individualized education program
(IEP) team and providing information on the full continuum of services. The full continuum of
services may include placement and educational services provided at the New Mexico School for
the Deaf (NMSD) and the New Mexico School for the Blind and Visually Impaired (NMSBVI)
or in conjunction between the public agency and NMSD or NMSBVI. The proposed repeal and
replace also includes requirements a public agency, including NMSD and NMSBVI, is obliged to
do if a student is deaf, blind, deafblind, or has a hearing or visual impairment.”
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Because of the presentation and format of the proposed rule, we have been
effectively prevented from commenting of the substance of the revision in
violation of state law. We respectfully request that you consider our comments
and take all necessary steps to ensure that the Department’s proposed rulemaking
complies with the directives of the New Mexico Administrative Procedures Act.
Thank you for your kind attention.

Very truly yours,
/s/ Jerri Katzerman
Jerri Katzerman
Education Director
/s/ Lily Hofstra
Lily Hofstra
Staff Attorney

Cc:

Debra D. Poulin
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5/19/2020

[EXT] NADLC Comment and Request to Suspend Rulemaking - FeedBack, Rule, PED

[EXT] NADLC Comment and Request to Suspend Rulemaking
Alexis Delacruz <adelacruz@nativedisabilitylaw.org>
Mon 5/18/2020 1:26 PM
To: FeedBack,



Rule, PED <Rule.FeedBack@state.nm.us>;

1 attachment

2020 05 18 NADLC Request to Suspend Rulemaking re 6.31.2 NMAC.pdf;

To Whom It May Concern:
On behalf of the Native American Disability Law Center, please find the attached letter comment to and request
that the PED suspend its current proposed rulemaking to 6.31.2 NMAC.
Thank you for your consideration.
Sincerely,
Alexis M. DeLaCruz
Alexis M. DeLaCruz
Attorney at Law
Native American Disability Law Center
905 W. Apache St.
Farmington, NM 87401
W: (505) 566-5880
F: (505) 566-5889
adelacruz@nativedisabilitylaw.org
www.nativedisabilitylaw.org

Current NADLC Work Related Response to COVID 19
Starting on March 23, 2020 and until at least May 31, 2020, I will be working from home. During this time while I
am working remotely, I will continue to be available by email during regular work hours and will be checking
voicemail and mail daily. Our staff will continue to participate in as many client meetings and appointments as
possible using phone calls, conference calls and Zoom technology. If meetings are unable to be hosted through
technology, we will work to reschedule after social distancing protocols have been lifted. Please contact me ahead
of time if you need to make arrangements to deliver documents or speak with me before coming to our office
location, as staff will not be available to receive walk-in’s at the office.
This electronic mail transmission and any accompanying documents contain information belonging to the sender which are confidential
and may be subject to the attorney-client and/or work product privileges. This information is intended only for the use of the individual or
entity to whom the transmission was sent. If you are not the intended recipient, please contact the sender and delete the material
immediately.
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Alexis DeLaCruz
Attorney at Law

May 18, 2020
Vie E-mail to: rule.feedback@state.nm.us
John Sena, Policy Division
New Mexico Public Education Department
300 Don Gaspar Avenue, Room 121
Santa Fe, New Mexico 87501
Re: Request to Suspend Current Rulemaking
Dear Mr. Sena:
I am writing to provide public comment on behalf of the Native American Disability Law Center (Law
Center), a private non-profit Protection & Advocacy program that protects and promotes the rights of Native
Americans with disabilities including the education civil rights of Native American students with disabilities and
their families living in and attending public schools in northwest New Mexico.
The Law Center is concerned about the adequacy of the Notice of Proposed Rulemaking to Repeal and
Replace 6.31.2 NMAC, Children with Disabilities/ Gifted Children (Notice)1 issued by the New Mexico Public
Education Department (PED). Based on the documents the PED provided, it is virtually impossible to determine
what precisely the PED is proposing.2 Given these concerns, and for the reasons set forth below, the Law Center
respectfully requests the PED suspend its proposed rulemaking until it provides adequate notice that comports
with New Mexico state law and allows for meaningful public comment.
First, in its Notice, the PED’s stated purpose3 of the proposed repeal and replace is overly broad and
vague. For example, while the PED states the purpose relates to the “composition of the individualized education
program (IEP) team and providing information on the full continuum of services,” there is no more specific

1

New Mexico Register/ Volume XXXI, Issue 7/ April 7, 2020.
Along with its Notice, the PED provided two additional documents: “Proposed Strikethrough” and “Proposed Integrated.”
3
The full purpose states: “The purpose of the proposed repeal and replace of 6.31.2 NMAC, Children with Disabilities/Gifted
Children is to provide public agencies with the requirements for serving students with disabilities, including composition of the
individualized education program (IEP) team and providing information on the full continuum of services. The full continuum of
services may include placement and educational services provided at the New Mexico School for the Deaf (NMSD) and the New
Mexico School for the Blind and Visually Impaired (NMSBVI) or in conjunction between the public agency and NMSD or NMSBVI.
The proposed repeal and replace also includes requirements a public agency, including NMSD and NMSBVI, is obliged to do if a
student is deaf, blind, deafblind, or has a hearing or visual impairment.”
905 W. APACHE STREET. • FARMINGTON, NEW MEXICO 87401
Phone 505-566-5880 • Toll Free 1-800-862-7271 • Fax 505-566-5889
2

The Protection & Advocacy System for Native Americans with Disabilities.
Funding provided by the Administration on Intellectual &Page
Developmental
6 of 12 Disabilities, the Rehabilitation Services Administration,
the Center for Mental Health Services, the Social Security Administration, the Arizona Developmental Disabilities Planning Council,
the New Mexico Civil Legal Services Commission, the New Mexico Administrative Office of the Courts, the New Mexico Access to Justice Commission

John Sena, Program Director
Re: Request to Suspend Current Rulemaking
May 18, 2020
Page 2 of 2

information provided that would allow for meaningful public comment. This preparatory language is insufficient
to meet the clear directive that the PED state or adequately describe the substance of the proposed action.
Second, the Proposed Strikethrough is just that, pages and pages of regulatory language that has been
completely struck through. Concomitantly, the Proposed Integrated is pages and pages of language that is meant
to replace the struck through language; however, there is no redlining, underlining or otherwise easily identifiable
means of determining what deleted, amended or new language the PED is proposing. Further, on May 15, 20204,
the PED provided an additional document titled “Highlights of the Repeal and Replace of 6.31.2 NMAC, Children
with Disabilities/Gifted Children,” that unfortunately does nothing to further illuminate what language
specifically is being proposed. Instead, the document states that “there are changes based on technical and
grammatical concerns as well as just general clean up.” It further provides bullet points that puts the onus on the
reader to search through the Proposed Integrated to find what language was either repealed and replaced, “cleaned
up,” or added. Combined, these documents effectively preclude the Law Center, and the public, from commenting
on the substance of the revision. It is not clear from the Notice the PED provided what precisely it is proposing.
This is not contemplated by New Mexico state law.
As you are aware, promulgation of state agency rules is governed by the New Mexico Administrative
Procedures Act (APA). See NMSA 1978, § 12-8-1 et seq. Accordingly, state agencies, including the PED, are
required to “either state the express terms or adequately describe the substance of the proposed action, or
adequately state the subjects and issues involved” as a prerequisite to rulemaking. NMSA 1978 § 12-8-4(A)(2)(b).
Here, and as described above, the PED’s Notice and combined supporting documents fail to expressly state or
adequately describe the substance of the proposed action, and therefore, do not comport with the clear mandates
of the New Mexico APA.
The PED has failed to provide adequate notice of rulemaking in violation of the New Mexico APA because
of the inaccessible format of the proposed rule. We urge the PED to suspend its current rulemaking process until
the PED provides adequate notice that complies with the directives of the New Mexico APA.
Thank you for considering this comment and taking the necessary steps to cure the deficiencies in the
current Notice.
Sincerely,
/s/ Alexis M. DeLaCruz
Alexis M. DeLaCruz, Staff Attorney
Native American Disability Law Center

4

As of May 18, 2020, the “Highlights” documents was not made publicly available on the PED’s Web site. See
http://webnew.ped.state.nm.us/bureaus/policy-innovation-measurement/rule-notification/.
905 W. APACHE STREET. • FARMINGTON, NEW MEXICO 87401
Phone 505-566-5880 • Toll Free 1-800-862-7271 • Fax 505-566-5889
The Protection & Advocacy System for Native Americans with Disabilities.
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Funding provided by the Administration on Intellectual & Developmental Disabilities, the Rehabilitation Services Administration,
the Center for Mental Health Services, the Social Security Administration, the Arizona Developmental Disabilities Planning Council,
the New Mexico Civil Legal Services Commission, the New Mexico Administrative Office of the Courts, the New Mexico Access to Justice Commission
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[EXT] Comments from DRNM on proposed rule changes - FeedBack, Rule, PED

[EXT] Comments from DRNM on proposed rule changes
Katie Gordon <kgordon.nm@gmail.com>
Mon 5/18/2020 1:39 PM
To: FeedBack,



Rule, PED <Rule.FeedBack@state.nm.us>; Katie Gordon <kgordon@drnm.org>;

2 attachments

DRNM on proposed changes to 6.31.2 NMAC.pdf; DRNM on proposed changes to 6.30.12 NMAC.pdf;

Dear Mr. Sena,
Please find attached to this email comments from Disability Rights New Mexico (DRNM) regarding the proposed changes to the following
regulations:
6.31.2 NMAC
6.30.12 NMAC
Thank you very much for your consideration of our feedback.
Sincerely,
Katie Gordon, M.Div., M.A.
Advocate
Disability Rights New Mexico
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