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[EXT] Comments to 6.80.5 NMAC Proposed Amendments

Mr. Sena:
 
Please find our comments to 6.80.5 NMAC for Monday’s rule hearing.
 
Thank you. 
 
PATRICIA MATTHEWS

www.matthewsfox.com
1925 Aspen Dr. Suite 301

Santa Fe, NM  87505

Office:  505.473.3020

Fax:  505.474.3727

pmatthews@matthewsfox.com

This message contains informa�on which may be confiden�al and privileged.  If you are not the intended recipient, you
must not keep, use, disclose, copy or distribute any informa�on contained in the message. Unintended transmission shall
not cons�tute waiver of the a�orney-client privilege. If you have received the message in error, please advise the sender by
reply at pma�hews@ma�hewsfox.com and delete the message. 
 

pmatthews@matthewsfox.com
Fri 6/5/2020 5:30 PM

To:FeedBack, Rule, PED <Rule.FeedBack@state.nm.us>;

Cc:Alan Brauer <alan@nacainspiredschoolsnetwork.org>; Matt Pahl <matt@pcsnm.org>; sfox@matthewsfox.com
<sfox@matthewsfox.com>;

 1 attachment

COMMENT TO 6.80.5 NMAC AMENDMENT (MATTHEWS FOX, P.C.).pdf;
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June 5, 2020 
 
Rule.feedback@state.nm.us 
Mr. John Sena 
Policy Division 
New Mexico Public Education Department  
300 Don Gaspar, Room 121 
Santa Fe, NM 87501 
 

Re:  Comments to proposed amendment to 6.80.5 NMAC Charter School Governing Body 
Training Requirements 
 

Dear Mr. Sena: 
 
This Firm represents a number of charter schools in New Mexico.  We have the following 
comments regarding the proposed rule changes to 6.80.5 NMAC. 
 
My specific comments relate to Subparagraph 6.80.5.8(B) NMAC.  I concur that if there is 
statutory authority for a rule on charter school training, it is NMSA 1978, §22-8B-5.1. However, 
it is our opinion that 6.80.5.8(B), which prohibits a governing body member of a charter school 
from voting until they have completed all of the training as described, is contrary to law and 
exceeds the Department’s authority to impose.  This prohibition to a governing member’s voting 
rights is not articulated in statute and conflicts with the plain language of 22-8B-4(B).  This 
subsection of the Charter Schools Act (“Act”) provides: 

 
[a] charter school shall be governed by a governing body in the manner set forth in the 
charter contract; provided that a governing body shall have at least five members; and 
provided further that no member of a governing body for a charter school that is initially 
approved on or after July 1, 2005 or whose charter is renewed on or after July 1, 2005 shall 
serve on the governing body of another charter school. No member of a local school board 
shall be a member of a governing body for a charter school or employed in any capacity 
by a locally chartered charter school located within the local school board's school district 
during the term of office for which the member was elected or appointed. 

 
The Department must assume the legislature was well aware of Section 22-8B-5.1 when it wrote 
Section 22-8B-4.  “In ascertaining legislative intent, the provisions of a statute must be read 
together with other statutes in pari materia under the presumption that the legislature acted with 
full knowledge of relevant statutory and common law.”  Incorporated County of Los Alamos v. 
Johnson, 108 N.M. 633, 634, 776 P.2d 1252, 1253 (1989) This provision of the Act states that a 
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charter school shall be governed in the manner set forth in the charter contract.  Consequently,  the 
voting rights of its members cannot be curtailed by rule of the Department. See NMSA 1978, §14-
4-5.7 (“No rule is valid or enforceable if it conflicts with statute. A conflict between a rule and a 
statute is resolved in favor of the statute.”) Here, the Department rule prohibiting a member’s right 
to vote before he or she completes the training is in direct conflict with statute.   
 
The Department has not issued a similar prohibition on school board members voting after an 
election even though the statutory language requiring school board member training is almost 
identical to the language found in the Act: 
 

[t]he department shall develop a mandatory training course for local school board members 
that explains state department rules, department policies and procedures, statutory powers 
and duties of local school boards, legal concepts pertaining to public schools, finance and 
budget and other matters deemed relevant by the department. The department shall notify 
local school board members of the dates of the training course, the last of which shall not 
be later than three months after a local school board election. 

 
NMSA 1978, §22-5-13.  The underlined sentence is the only difference between the two statutes 
and certainly does not state that the board member cannot vote until training is completed.   
Consequently, there is no justification for the Department to give two different interpretations of 
the exact same statutory language.  
 
I recommend that subparagraph (B) be revised to remove the prohibition on. Perhaps, imposing 
additional training hours for new members makes sense, but the statute does not limit the voting 
rights of members until training is complete, so neither should the rule.  Of note, there is no penalty 
in law for noncompliance with a training requirement in either the school board or charter school 
statute.  Denying the member of a charter school governing body the right to vote if selected 
through the school’s processes as described by contract not only violates the law I cite above, but 
is contrary to  the legislature’s articulated purpose as stated in  Section 22-8B-3, the “[Act] is 
enacted to “encourage parental and community involvement in the public school system.”  As with 
all school board members and charter school governing members, they are volunteers.  This 
requirement has and will continue to impede the ability of charter schools to have individuals join 
a governing body and be come engaged immediately.  
 
In summary, it is unclear why a school board member is qualified to vote on matters affecting a 
school district just after he/she is elected, yet a charter school governing member is not.  There 
seems to be a discriminately assumption that charter school folks, who are likely community 
members or parents, may not have the capacity to participate in governing their schools unless 
they have sufficient economic prowess and political clout to run for an elected office.  Charter 
school communities are often comprised of families and students who are economically 
disadvantaged, and racially, culturally and ethnically diverse.  This rule can be an impediment to 
their participating in governance of schools they have chosen for their children; a concept 
antithetical to the Charter Schools Act.   
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Thank you for your consideration of our comments. 

Sincerely yours, 
MATTHEWS FOX, P.C. 

By:  _______________________ 
Patricia Matthews 

Cc:   Alan Brauer, Director of Charter Schools Division 
Matthew Pahl, Director Public Charter Schools of New Mexico 

/s/ Patricia Matthews
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[EXT] Public Education Commission comments on proposed rule
6.80.5

Please see attached comments sent on behalf of the Public Education 
Commission.

-- 
Ami S. Jaeger, MA, JD
BioLaw Group, LLC
BioLaw Ethics Institute
7 Avenida Vista Grande, 205
Santa Fe, NM 87508
505.466.4642
505.660.6344 (iphone)
505.466.2818 (fax)
www.bio-law.com
www.bio-law.org

Ami S. Jaeger <asj@bio-law.com>
Mon 6/8/2020 3:12 PM

To:FeedBack, Rule, PED <Rule.FeedBack@state.nm.us>;

Cc:DistrictSeven, PEC, PED <PEC.DistrictSeven@state.nm.us>;

 1 attachment

PEC comment on 6.80.5 governing board training.pdf;
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STATE OF NEW MEXICO 

PUBLIC EDUCATION COMMISSION 

300 DON GASPAR 

SANTA FE, NEW MEXICO 87501-2786 

Telephone (505) 827-6661 

www.ped.state.nm.us 

 
 

PATRICIA GIPSON, CHAIR  
 PUBLIC EDUCATION COMMISSION 

 
                                                                              RYAN STEWART, Ed.L.D. 
                                                                             SECRETARY of EDUCATION  

 
 
 

 

 

 
 

 

June 8, 2020 

 

Re: Proposed Rule Changes to Governing Board Training 6.80.5 

 

PED Policy Division 

 

Sent via email to: rule.feedback@state.nm.us 

 

Thank you for the opportunity to respond to PED proposed changes to rule 6.80.5 

regarding Charter School Governing Body Training Requirements.  As a reminder, the 

Public Education Commission (PEC) authorizes and monitors state-authorized charter 

schools. 

 

Add To Training Requirements, Don’t Reduce Financial Training Requirements 

The equity, cultural and linguistic responsive practices training is very important, and 

equally important to financial training. This proposed rule change would reduce the 

financial training requirements and in place, add equity, cultural and linguistic responsive 

practices training.  When PEC–authorized charter schools have been closed, it generally 

has been for financial reasons. In the experience of the PEC, financial training for the 

governing board is critical and usually the topic that a new governing board member 

needs the most support. A better solution is to add to the required training hours in order 

to add this important topic to governing board training. 

 

If PED can’t imagine adding one hour of annual board training on equity, cultural and 

linguistic responsive practices, then perhaps maintain the required 10 hours of training, 

but add equity, cultural and linguistic responsive practices training to the legal and 

organizational training hours, instead of reducing financial training. 

 

Quality of Training  

In its proposed rule, the PED did not address long-standing problems with the current 

rule regarding who can provide training, and how training is provided.  The current rule 

is so restrictive, that only CSD can provide training.  PED needs to expand the 

opportunity for organizations to provide quality training.  Allowing different providers to 

conduct different types of training will result in better supported board members.  

 

Patricia Gipson, Chair 
District 7, Las Cruces 
 
Trish Ruiz, Vice-Chair 
 District 9, Hobbs 
 
Karyl Ann Armbruster, Secretary 
District 4, Los Alamos 
 
R. Carlos Caballero, Member 
District 1, Albuquerque  
 
David L. Robbins, Member 
District, 2, Albuquerque 
 
Glenna Voigt, Member 
District 3, Albuquerque 
 
Georgina Davis, Member 
District 5, Gallup, Farmington  
 
Michael Chavez, Member 
District 6, Socorro 
  
Sonia Raftery, Member 
District 8, Roswell 
 
Tim Crone, Member 
District 10, Espanola 
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The quality of board training has been problematic. All-day programs can be dull and 

mind-numbing.   Best practices for professional development include authentic 

collaboration and integrative learning that is embedded and provides contextual learning.  

Considering that board members deal with financial and accounting details, regular and 

focused learning may result in transference of the information to expand their confidence 

in dealing with financial issues impacting their school.   A more inspired training 

program requirement could be embedded in each monthly governing board meeting.   

 

In addition, under current COVID emergency health orders, the requirement of seven 

hours of in person training is risky since  board members’ participation is compelled. (See 

6.80.5.8(B).) 

 

There is a serious problem in the current rule that restricts governing board members 

from voting until their training is completed.  PED cannot lawfully restrict a duly 

appointed governing board member from voting until trained.  Rivas v. Bd. of 

Cosmetologists, 101 N.M. 592, 593, 686 P.2d 934, 935 (1984) as cited in Wilcox v. N.M. 

Bd. of Acupuncture & Oriental Med., 288 P.3d 902 (N.M. App. 2012) (“An 

administrative agency has no power to create a rule or regulation that is not in harmony 

with its statutory authority.”) The only statutory limitation on governing board 

membership is prohibiting appointment if a person was a member of governing board 

whose charter was denied or revoked for financial reasons. (1978 NMSA §22-8B-6(L).)  

There may be a different mechanism to enforce training and completion requirements 

without impinging on the voting rights of a governing board member.   

 

Rulemaking Process 

PED did not consult with the PEC when considering changes to this rule.  Further, PED 

seems to have completely ignored the PEC’s role as authorizer of charter schools, 

especially since training and oversight of governing boards is wholly within PEC 

authority.  See e.g., Int'l Chiropractors Ass'n v. N.M. Bd. of Chiropractic Exam'rs, 323 

P.3d 914 (N.M. App. 2013) (supporting joint training rulemaking with the Chiropractic 

Board and Board of Medical Examiners). 

 

PEC, as authorizer and overseer of charter schools and their governing boards, should be 

intimately involved with governing board training programs including the review and 

authorization of trainers.  The PEC and not PED is statutorily tasked to review 

operational compliance with Performance Framework and conduct annual site visits to 

review governing board compliance requirements.  (See, NMSA §22-8B-9(B)(6) and 

(17); NMSA §22-8B-9.1(A)(9) “governing body performance”; and NMSA §22-8B-12.) 

Training and selecting trainers for charter school governing boards should not be left 

solely to the department.  At very least, approving training providers and training 

requirements should be a joint project between PEC and PED. 

  

Sincerely, 

Patricia E. Gipson 

Chair, Public Education Commission

hankr 
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