Red text is changed/ Black text is unchanged in the rule.
PART 4: CHARTER SCHOOL APPLICATION AND APPEAL REQUIREMENTS

6.80.4.1 ISSUING AGENCY/
Public Education Department, hereinafter the department.
[6.80.4.1 NMAC - Rp, 6.80.4.1 NMAC, 6/29/2007; A, 9/29/2020]

6.80.4.2 SCOPE

This rule shall apply to applicants and operators of start-up charter schools and previously authorized conversion
schools.

[6.80.4.2 NMAC - Rp, 6.80.4.2 NMAC, 6/29/2007]

6.80.4.3 STATUTORY AUTHORITY
Sections 9-24-8, 22-2-1, 22-2-2, 22-8-1 et seq., and 22-8B-1 et seq. NMSA 1978.
6.80.4.4 DURATION
Permanent.
[6.80.4.4 NMAC - Rp, 6.80.4.4 NMAC, 6/29/2007]

6.80.4.5 EFFECTIVE DATE
June 29, 2007, unless a later date is cited at the end of a section.
[6.80.4.5 NMAC - Rp, 6.80.4.5 NMAC, 6/29/2007]

6.80.4.6 OBJECTIVE

To establish the initial application and renewal process for charter schools, whether locally or state chartered, the
appeal process of charter schools to the secretary of education, ane-the secretary of education’s review process, and
policies and protocols for the Public Education Commission as a state charter school authorizer.

6.80.4.7 DEFINITIONS
A"Applieant"A. “Act” means the Charter Schools Act, NMSA, 1978 §§22-8B-1 through 17.1 as may be
amended.

B. “Applicant” means one or more teachers, parents, or community members or a public postsecondary
educational institution or nonprofit organization who submits an initial or renewal application to a chartering
authority.

B-"C. “Application for start-up charter school'” means an application requesting the establishment of either
a locally chartered or state-chartered charter school.

€-"D. “Authorizer"” means either a local school board or the commission that permits the operation of a
charter school.

D-E. “Charter school'"” means a conversion school or start-up charter school authorized by a-chartering
autherity-the commission to operate as a pablies-ehookpublic school.

E-"F. “Chartering authority"” means either a local school board or the commission that permits the

operation of a charter school.

F-"G. “Commission'” means the public education commission: acting as a state authorizer.

G-"H. “Conversion school"” means an existing public school within a school district that was authorized by a
local school board or the commission to become a charter school prior to July 1, 2007.

H"E. “Corrective action plan” as the term is used in NMSA 1978, §22-8B-12(F) means a plan proposed by a
state charter school and agreed to by the commission to correct identified uncorrected unsatisfactory performance as
contemplated by the intervention ladder. An approved corrective action plan shall contain the following elements:

1. name of responsible state charter school representative for ensuring completion of the corrective
action plan and reporting to the division and commission concerning the corrective action plan;
2. specific actions to be taken by the state charter school and the personnel or groups that are anticipated
to complete the actions to address the unsatisfactory performance: and
3. date by which actions identified in the corrective action plan will be completed.
The state charter school may amend the details of the corrective action plan by providing notice to the division of
the changes. Ministerial and minor changes may be approved by the division in writing. Substantive changes must
be approved by commission at a public meeting of the commission.
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F. “Corrective action monitoring tool” means the checklist that the division will use to monitor and provide
written progress reports periodically to the commission and state charter school and approved by the commission as
part of the corrective action plan.

G. “Days"” means, unless otherwise specified in a provision in this rule or applicable statute, business days
when the period referenced is 10 days or less, and calendar days when the period referenced is 11 days or more. In
computing the amount of days, exclude the day of the event that triggers the period, and include the last day of the
period. If the last day is a day when the department is closed, the period continues to run until the end of the next
business day that the department is not closed. Whenever a person or entity shall act under this rule within a
prescribed period after service of a notice or paper upon the person or entity, and the notice or paper is served by
mail or courier service, three calendar days are added to the prescribed period.

E"H. “Division'"” means the charter schools division of the department.

L. “Final annual report” means the annual report from the division to the commission which contains the
findings and recommendations of the division with regard to the performance of the state charter school and any
response received by the state charter school unless the division incorporates the state charter school’s response into
the final annual report submitted to the commission.

J. "“Governing body"” means the governing structure of a charter school as set forth in the charter school’s
charter.

K. "“Head administrator''” means the duly licensed school administrator who is the director of the charter
school, which is the person with duties similar to that of a superintendent as set forth in Section 22-5-14 NMSA
1978.

L. "“High stakes decision” means action of the commission that results in a state charter school’s renewal
renewal with conditions, non-renewal, suspension, or revocation. High stakes decisions are governed by law, rule
and the charter school contract.

M. “Intervention ladder” means procedures adopted by the commission to impose progressive interventions
intended as one of methods that may be used by the commission to address a state charter school’s unsatisfactory
performance.

N. “Locally chartered charter school''” means a charter school authorized by a local school board.

M"0. “MEM"” means membership, which is the total enrollment of qualified students on the current roll of a
class or school on a specified day.

N-"P. “Notice of Possible Non-renewal” means a notice provided by the commission to a state charter school
that there is sufficient unsatisfactory performance by the state charter school to put the state charter school on notice
that it may not be renewed for another charter term.

0. “Organizer'” means one or more persons or entities who seek to arrange, form, or otherwise establish a
charter school.

O-"P. “Preliminary annual report” means a report provided by the division to a state charter school which
includes the division’s assessment as to whether the state charter school has met, is working to meet or has failed to
meet the standards overall in each section of the performance framework, and the division’s recommendation and
factual basis therefore, as to whether the state charter school should be deemed on a path to renewal, renewal with
conditions or that the commission should issue a Notice of Possible Non-renewal. The division shall specifically
identify the contract terms, violation(s) of law, or Performance Framework indicator(s) and target(s) not met that
give rise to unsatisfactory performance. If the unsatisfactory performance, in the division’s opinion, constitutes
violation of any statutory bases for nonrenewal or revocation, that information shall be included in the preliminary
annual report.

Q. “Procedure” or ‘“Procedures” means written forms, instructions, and time-lines of the commission
consistent with the act and not in conflict with state charter school contracts, and which are implemented by the
division or commission as defined by the procedure, and pursuant to which the commission provides oversight of
state charter schools including:

1. evaluations of new charter school applications;
2. developing and adopting new charter school planning year protocols consistent with NMSA 1978, §22-
8B-12(B) and (C);
3. _conducting state charter school annual site visits to include, protocols and documents required for
school to provide at annual site visit;
preparing preliminary and final annual reports;
accepting, developing and evaluating renewing charter school applications:
establishing charter school performance contract forms;
amendment and notification procedures;

NS | |
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8. developing closure protocols for state charter schools; and
9. such other procedures adopted by the commission that are administrative in nature and that facilitate
the commission’s and division’s implementation of the commission’s legal duties as defined by the act.
The commission may not adopt procedures affecting the process and requirements for making high stakes decisions
in conflict with the act or this rule.
R. “Procedure adoption” means the process used by the commission to establish procedures.

"9

S. “Prospective applicants'” means one or more teachers, parents, or community members or a public post-

secondary educational institution or nonprofit organization who submits a notice of intent to a chartering authority.

P"T. “Secretary™” means the New Mexico secretary of public education.

Q-"U. “Start-up charter school” means a public school developed by one or more parents, teachers, or
community members whoappliedwho applied to and were authorized by a chartering authority to become a charter
school.

R-"V. “Special education plan'"” means a comprehensive written design or method that includes specific
details on how the charter school shall:

(1) utilize state and federal funds to provide children with disabilities a free and appropriate public education, in
accordance with applicable law;

(2) provide educational services, related services, and supplementary aids and services to children with disabilities in
accordance with each child’s individualized education program; and

(3) address a continuum of alternative educational placements to meet the needs of students with disabilities, in
accordance with applicable law.

S-'W. “State-chartered charter school"” means a charter school authorized by the commission.

X. “Suspension” means action taken by the commission in which the commission issues a letter to direct the
secretary to suspend the state charter school’s board of finance until an action required by the charter school contract
has been completed by the governing body of a state charter school.

Y. “Uncorrected unsatisfactory performance” means failure to correct unsatisfactory performance initially
identified by the division and for which a state charter school has been given notice and opportunity to resolve
before issuance of the division’s next final annual repott.

Z. “Unsatisfactory performance” means a designation by the division of “working to meet” or “fails to meet”
the indicators and targets set forth in the performance framework of the charter contract.

[6.80.4.7 NMAC - Rp, 6.80.4.7 NMAC, 6/29/2007; A, 6/30/2008; A, 6/30/2009; A, 12/31/2018; A, 9/29/2020]

6.80.4.8 NOTICE OF INTENT TO ESTABLISH A CHARTER SCHOOL

A. The organizers of a proposed charter school shall provide a signed written notification to the commission and the
school district in which the charter school is to be located of the organizers’ intent to establish a charter school. The
date for submitting a notice shall be no later than the second Tuesday of January of the year in which the prospective
applicant plans to submit an application.

B. Written notification to the commission shall be made to the division written notification to a local school board
shall be made to the superintendent of that school district who shall provide copies of the written notification to the
local school board during a duly noticed board meeting.

C. If the second Tuesday of January falls on a legal holiday, the written notification shall be timely if personally
delivered on the first day following the legal holiday that the division or office of the pertinent superintendent is
open for business. Notice will also be considered imely if it is postmarked four calendar days prior to the second
Tuesday of January, regardless of the date on which it is received. Failure to provide timely written notification may
result in an application being rejected unless the organizers can demonstrate good cause why timely written
notification was not given.

[6.80.4.8 NMAC - N, 6/29/2007; A, 6/30/2008; A, 6/30/2009; A, 9/29/2020]

6.80.4.9 CONTENTS OF APPLICATION FOR START-UP CHARTER SCHOOL

A charter school application shall be a proposed agreement between the chartering authority and the charter school
and shall include the following:

A. The mission statement of the charter school;

B. The goals, objectives, and student performance outcomes to be achieved by the charter school;

C. A description of the charter school’s educational program, student performance standards, and curriculum that
meets or exceeds the department’s educational standards and shall be designed to enable each student to achieve
those standards.
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D. A description of the way a charter school’s educational program will meet the individual needs of students,
particularly those students determined to be at risk, including Native American students, economically
disadvantaged students, students with disabilities, and English learners, and which will include the following:

(1) suggested modifications to the proposed educational program to meet individual student needs, such as bilingual,
limited English proficient, and special education;

(2) an outline of a special education plan, the final plan of which shall be completed and submitted to the charter
authorizer by the end of the planning year;

(3) how the charter school will provide access to other services including but not limited to counseling and health;
(4) assurances that the charter school will establish an executive director’s equity council with members selected
from the charter school community in an open and transparent process; and

(5) assurances the charter school head administrator and governing body, in consultation with the school equity
council, will develop a culturally and linguistically relevant framework to help prepare students for college, career,
and civic life through support of students” identities, and holistic development, including social, emotional, and
physical wellness.

E. A description of the charter school’s plan for evaluating student performance, the types of assessments that will
be used to measure student progress toward achievement of the state’s standards, and the school’s student
performance standards, the timeline for achievement of the standards, and the procedures for taking corrective action
in the event that student performance falls below the standards.

F. Assurances that the charter school will be economically sound, including the submission of a proposed budget for
the term of the charter and a description of the manner in which the annual audit of the financial and administrative
operations of the charter school is to be conducted,

G. An assurance that the fiscal management of the charter school will comply with all applicable federal and state
laws and rules related to fiscal procedures;

H. The names of the members of the governing body and a description of the operation of the charter school,
including:

(1) the method of selecting the governing body;

(2) the qualifications and terms of members, the filling of vacancies, and the procedures for changing governing
body membership; and

(3) the nature and extent of parental, professional educator, and community involvement in the governance and the
operation of the school.

I. An explanation of the relationship that will exist between the proposed charter school and its employees, including
evidence that the terms and conditions of employment will be addressed with affected employees and their
recognized representatives, if any;

J. The employment and student discipline policy of the proposed charter school;

K. A proposed agreement between the charter school and the authorizer regarding their respective legal liability and
applicable insurance coverage;

L. A description of how the charter school plans to meet the transportation and food service needs of its students;
M. A description of both the discretionary waivers and the waivers provided for in Section 22-8B-5 NMSA 1978
that the charter school is requesting or that will be provided from the local school board or the department and the
charter school’s plan for addressing and using these waiver requests; and

Standards required in Section 22-8B-4.2 NMSA 1978.

[6.80.4.9 NMAC - Rp, 6.80.4.8 NMAC, 6/29/2007; A, 6/30/2008; A, 9/29/2020]

6.80.4.10 TERM OF A CHARTER

A. A charter may be approved for an initial term of six years, provided that the first year shall be used exclusively
for planning and not for completing the application. The planning year shall be the fiscal year in which the charter is
authorized, beginning on the July 1 date on which applications were due and ending on June 30, regardless of the
number of months that may be available to a charter school for planning activities.

B. A charter may be renewed for successive periods of five years each unless a lesser period is agreed to in writing
by the charter school and its authorizer. The five years of the charter will commence on July 1 of the fiscal year after
the charter was approved by its authorizer and shall align with the dates of the fiscal year.

[6.80.4.10 NMAC - N, 6/29/2007]

6.80.4.11 REQUIREMENTS DURING THE PLANNING YEAR
A. For charter schools approved prior to July 1, 2010, prior to the end of its planning year, a newly authorized
charter school shall demonstrate to the authorizer that its facilities meet the educational occupancy standards
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required by applicable New Mexico construction codes. For charters approved on or after July 1, 2015, prior to the
end of its planning year, the charter school shall demonstrate to its authorizer that its facilities meet the relevant
requirements for schools as set forth in Subsection C of Section 22-8B-4.2 NMSA 1978.

B. A charter school shall simultaneously notify the public school capital outlay council and its authorizer in writing
of its readiness to demonstrate that its facilities meet the referenced educational occupancy standards.

C. The public school capital outlay council shall determine whether a charter school’s facilities meet established
educational occupancy standards, and if not, whether specific requirements are inappropriate or unreasonable for a
charter school. If the public school capital outlay council determines that specific requirements of the referenced
educational occupancy standards are inappropriate or unreasonable for a charter school, it may grant a variance. The
public school capital outlay council shall provide written notification of its decision and the reasons thereto
simultaneously to the charter school and its authorizer.

D. Prior to the end of its planning year, a state chartered charter school shall demonstrate that it has qualified as a
board of finance and that it has satisfied any conditions imposed by the commission before commencing full
operation for the remainder of its charter term.

E. Prior to the end of its planning year, the state-chartered charter schools shall apply to the commission for
authorization to commence full operations. If the commission refuses to issue the authorization to commence full
operation, it shall provide its reasons inwriting which shall be limited to the reasons set forth in Subsection D of
6.80.4.11 NMAC.

[6.80.4.11 NMAC - N, 6/29/2007; A, 6/30/2008; A, 6/30/2009]

6.80.4.12 INITIAL REQUIREMENTS AND REVIEW PROCESS FOR START-UP CHARTER
SCHOOLS

A. Local school boards may approve the establishment of charter schools to be located in their respective school

districts. The commission may approve the establishment of a charter school to be located anywhere in the state.

B. An applicant shall apply to only one chartering authority at a time. An applicant whose application has been

denied by a chartering authority or approved with amendments unacceptable to the applicant may file the same

application the following fiscal year with a different chartering authority.

C. Applications for start-up charter schools shall be submitted between June 1 and July 1 to be eligible for

consideration for the following fiscal year. If July 1 falls on a Saturday or a Sunday, the deadline for filing

applications shall be extended to the close of business of the [very] next Monday, even in the case of a school

district closed for summer break. Applications will also be considered timely if they are postmarked four calendar

days prior to July 1, regardless of the date on which they are received. Failure to submit a timely application shall

result in an application being rejected by the authorizer, unless the parties agree to waive the filing deadline in

accordance with Section 22-8B-6 NMSA 1978. Any such waiver shall be in writing and signed by persons

authorized to take such action by the applicant and the chartering authority.

D. Enrollment in a start-up charter school shall be guided by the following.

(1) A charter applicant shall enroll students on a first-come, first-served basis or through a lottery selection process

if the total number of applicants exceeds the number of spaces available.

(2) A charter applicant shall advertise its enrollment process using newspapers, bulletin boards, and other methods

designed to disseminate its availability to seek student enrollment and to ensure that there is equal opportunity for all

parents and students to learn about the school and apply.

(3) A charter school shall not charge tuition or have admission requirements, except as otherwise provided in the

Public School Code, Sections 22-1-1 et seq., NMSA 1978.

(4) In subsequent years of its operation, a charter school will give enrollment preference to previously properly

admitted students who remain in attendance and siblings of students already admitted to or attending the school

E. Any revision or amendment to the terms of the charter contract may be made only with the written approval of

the authorizer.

F. A charter school shall be a nonsectarian, nonreligious, and non-home-based public school that operates within the

geographic boundaries of a school district.

G. A charter school shall comply with the following federal laws: Age Discrimination Act of 1975; Title VI of the

Civil Rights Act of 1964;Title IX of the Education Amendments of 1972; Section 504 of the Rehabilitation Act of

1973; and Part B of the Individuals with Disabilities Education Act.

H. A charter school shall comply with the same federal and state audit requirements as do other public schools in the

state.

I. A charter school shall meet all applicable federal, state, and local health and safety requirements.

J. A charter school shall operate in accordance with and under authority of state law.
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K. A charter school shall provide equitable access to, and participation in, its federally assisted program for students,
teachers, and other program beneficiaries with special needs.

L. A charter school shall have an admissions process that does not discriminate against anyone on the basis of race,
gender, national origin, color, disability, or age.

M. A charter school’s head administrator or governing body shall not employ or approve the employment in any
capacity of a person who is the spouse, father, father-in-law, mother, mother-in-law, son, son-in-in-law, daughter,
daughter-in-law, brother, brother-in-law, sister, or sister-in-law of a member of the governing body or the head
administrator. The governing body may waive the nepotism rule for family members of a head administrator.

N. Applications to the commission for establishment of a state-chartered charter school shall be made to the
division. Applications to a local school board for establishment of a locally chartered charter school shall be made to
the superintendent of that school district.

0. An application for a start-up school may be made by one or more teachers, parents, community members, by a
public post secondary educational institution, or a nonprofit organization.

P. The chartering authority shall be responsible for reviewing all applications for charter schools. Prior to the
submission of the applications, the division shall provide at least three technical assistance workshops for
prospective applicants on preparing a start-up application. The chartering authority shall not charge application fees.
Q. A review coordinator shall be used by the chartering authority to assist prospective applicants in the preparation
of proposed charters. The director of the division shall designate a review coordinator in the division for the
commission. The superintendent shall appoint a review coordinator for the local school board, unless the
superintendent of a school district performs this duty. Prior to the deadline for submission of applications established
by the chartering authority, the review coordinator or superintendent and any prospective applicants shall confer in
an attempt to identify:

(1) any concerns regarding noncompliance with requirements of the Charter Schools Act (Sections 22-8B-1 et seq.,
NMSA1978), this rule, or other applicable state or federal laws or rules which would arise from the establishment or
operation of the proposed charter school;

(2) any licensure, curriculum, or other educational concerns which would arise from the establishment or operation
of the proposed charter school; and

(3) any interests of the students, the school district, or the community which would be adversely affected by the
establish mentor operation of the proposed charter school and describe the apparent adverse effects.

R. Prospective applicants are to direct any request for technical assistance and information through the authorizer’s
designated review coordinator. The review coordinator or superintendent shall ensure that the appropriate staff
members respond to requests from prospective applicants for information on school operations, policies, or practices
which prospective applicants regard as necessary to enable them to present an approvable application. Prospective
applicants may request information using the Inspection of Public Records Act Sections 14-2-1 et seq. NMSA 1978.
A review coordinator may require that requests for information not made pursuant to the Inspection of Public
Records Act be in a format or directed to a specific person or office in the school district or department. Prospective
applicants should not contact school district or department employees directly to obtain information.

S. Prior to the public meeting at which the decision is made, the chartering authority shall hold at least one public
hearing to obtain information and community input to assist it in its decision whether to grant a charter school
application. At any such hearing, which shall be duly noticed and held pursuant to the Open Meetings Act Sections
10-15-1 et seq. NMSA 1978 and the requirements contained in the Section 22-8B-6 NMSA 1978, members of the
chartering authority may ask questions of the charter applicant and that applicant shall have an opportunity, subject
to reasonable time limitations, to respond to any questions or concerns raised by any members of the chartering
authority, and present to the chartering authority information that clarifies and verifies the information in the
application that the applicant believes will assist the chartering authority in making its decision. Community input
may include written or oral comments in favor of or in opposition to the application by the applicant, members of
the local community, and other interested individuals. Community input shall be provided within a time limit
established by the chartering authority.

T. A charter applicant shall respond to requests for information that the chartering authority regards as necessary to
verify and clarify issues identified in the charter application. The charter applicant and the chartering authority shall
communicate in good faith in an attempt o verify and clarify issues identified in the charter application.

U. No earlier than three days after the public hearing to obtain information and community input, the chartering
authority shall rule ont he application in a public meeting. The public meeting at which the decision is made shall be
held by September 1. The charter applicant and the chartering authority may, however, jointly waive the September
1 deadline provided they do so in a signed written statement. If not to the applicable provisions of Section 22-8B-7
NMSA 1978 and 6.80.4.14 NMAC.
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V. A chartering authority may approve, approve with conditions, or deny an application. A chartering authority may
deny an application where:

(1) the application is incomplete or inadequate;

(2) the application does not propose to offer an educational program consistent with the requirements and purposes
of the Charter Schools Act Sections 22-8B-1 et seq. NMSA 1978;

(3) the proposed head administrator or other administrative or fiscal persons were involved with another charter
school whose charter was denied or revoked for fiscal mismanagement or the proposed head administrator or other
administrative or fiscal member was discharged from a public school for fiscal mismanagement;

(4) the public school capital outlay council has determined that the facilities do not meet the standards required in
Section 22-8B-4.2 NMSA 1978;

(5) for a proposed state-chartered charter school, it does not request the governing body to be designated as a board
of finance, or the governing body does not qualify as a board of finance;

(6) for a proposed charter school on tribal land, it fails to receive approval from the tribal government prior to the
authorizer’s decision on the proposed charter school; or

(7) the application is otherwise contrary to the best interests of the charter school’s projected students, the local
community, or the school district in whose geographic boundaries the applicant seeks to operate.

W. If the chartering authority denies a charter school application or approves the application with conditions, it shall
state its reasons for the denial or imposition of conditions in writing within 14 days of the meeting. The written
decision shall be based upon the vote that was taken at the public meeting and reflect the stated reasons for the vote
of the chartering authority to deny a charter school application or approve the application with conditions. The
written decision shall include specific reference to those reasons enumerated in Subsection V of 6.80.4.12 NMAC as
well as a detailed explanation of the reason(s) that formed a basis for denial of the application, orapproval with
conditions, on a form developed by the department. If the chartering authority grants a charter, it shall deliver the
approved charter to the applicant. The time within which to file notice of appeal shall commence upon receipt of the
written denial. The chartering authority shall maintain a copy of the charter for its files.

X. If the approved charter contains a waiver request for release from department rules or the Public School Code, the
applicant shall follow the procedures on requesting waivers from the department. The department shall notify the
authorizer and the charter school whether the request is granted or denied and, if denied, the reasons thereto.

Y. If the authorizer denies a charter school application or imposes conditions for approval that are unacceptable to
the charter applicant, the applicant may appeal the decision to the secretary pursuant to Section 22-8B-7 NMSA
1978 and Section 6.80.4.14 NMAC.

[6.80.4.12 NMAC - Rp, 6.80.4.9 NMAC, 6/29/2007; A, 6/30/2008; A, 6/30/2009; A, 9/29/2020]

6.80.4.13 CHARTER SCHOOL RENEWAL PROCESS AND RENEWAL APPLICATIONS

A. The governing body of a charter school seeking to renew its charter shall file its renewal application with a
chartering authority no earlier than 270 days prior to the date the charter expires. Commencing with any charters that
are due to expire at any time after January1, 2008, all applications for renewal shall be submitted no later than
October 1 of the fiscal year prior to the expiration of the school’s charter. The chartering authority shall rule in a
public meeting on the renewal application no later than January 1 of the fiscal year in which the charter expires.

B. The governing body may submit its charter renewal application to either the commission or to the local school
board of the school district in which the charter school is located, but may not submit the renewal application to both
authorizers simultaneously.

C. The application shall contain:

(1) a report on the progress of the charter school in achieving the goals, objectives, student performance standards,
state minimum educational standards, and other terms of the initial approved charter application, including the
accountability requirements set forth in the Assessment and Accountability Act (Sections 22-2C-1 et seq., NMSA,
1978);

(2) a financial statement that discloses the costs of administration, instruction, and other spending categories for the
charter school that is understandable to the general public, that will allow comparison of costs to other schools or
comparable organizations and that is in a format required by the department;

(3) any changes to the original charter the governing board is requesting and any amendment to the initial charter,
which were previously approved,

(4) a certified petition in support of the charter school renewing its charter status signed by not less than sixty-five
percent of the employees in the charter school;

Proposed Amended Rule, 2/7/23 draft
7|Page



(5) a certified petition in support of the charter school renewing its charter status signed by at least seventy-five
percent of the households whose children are enrolled in the charter school as identified in the school’s 120-day
report of the fiscal year prior to the expiration of the charter;

(6) a description of the charter school facilities and assurances that the facilities are in compliance with the
requirements of Section 22-8B-4.2 NMSA 1978;

(7) a statement of the term of the renewal requested, if less than five years; if a charter school renewal application
does not include a statement of the term of the renewal, it will be assumed that renewal is sought for a term of five
years; and

(8) for charter schools located on tribal land, documentation of ongoing tribal consultation pursuant to Section 22-
8B-12.2NMSA 1978 and applicable federal laws and rules.

D. A chartering authority may refuse to renew a charter if it determines that:

(1) the charter school committed a material violation of any of the conditions, standards, or procedures set forth in
the charter contract;

(2) the charter school failed to meet or make substantial progress toward achievement of the department’s minimum
educational standards or student performance standards.

(3) the charter school failed to meet generally accepted standards of fiscal management;

(4) the charter school violated any provision of law from which the charter school was not specifically exempted;
(5) the public school capital outlay council has determined that the facilities do not meet the standards required in
Section 22-8B-4.2 NMSA 1978; or

(6) for a charter school located on tribal land, the charter school failed to comply with ongoing tribal consultation
pursuant to Section 22-8B-12.2 NMSA 1978, Paragraph (8) of Subsection C of 6.80.4.13 NMAC, or applicable
federal laws and rules.

E. If the chartering authority refuses to approve a charter school renewal application or approves the renewal
application with conditions, it shall state its reasons for the non-renewal or imposition of conditions in writing
within 14 days of the public meeting at which the vote was taken. The written decision shall restate the motion that
was voted on in the public meeting and shall restate the reasons that were voted on in the public meeting during
which the vote was taken. The written decision shall include specific reference to those reasons enumerated in
Subsection D of 6.80.4.13 NMAC as well as a detailed explanation of the reason(s) that formed a basis for denialof
the application, or approval with conditions, on a form developed by the department.

F. If the chartering authority grants renewal of a charter, it shall deliver the approved charter to the applicant and a
copy to the chartering authority.

G. If the approved charter contains a waiver request for release from department rules or the Public School Code,
the department shall notify the authorizer and the charter school whether the request is granted or denied and, if
denied, the reasons thereto.

H. If the authorizer refuses to approve a charter school renewal application or imposes conditions for renewal that
are unacceptable to the charter applicant, the applicant may appeal the decision to the secretary pursuant to Sections
22-8B-7 NMSA 1978 and 6.80.4.14 NMAC.

I. The chartering authority and charter school shall consult with the tribe(s), pursuant to Subsections C and D of
Section 22-8B-12.2NMSA 1978, prior to the suspension, revocation, or non-renewal of a charter school located on
tribal land.

J. The provisions of this section shall apply to conversion schools.

[6.80.4.13 NMAC - Rp, 6.80.4.8 NMAC, 6/29/2007; A, 6/30/2008; A, 6/30/2009; A, 12/31/2018; A, 9/29/2020]

6.80.4.14 APPEALS TO THE SECRETARY

A. Right of appeal. A charter applicant may appeal to the secretary from any chartering authority decision denying a
charter school application, revoking or refusing to renew a previously approved charter, or imposing conditions for
approval or renewal that are unacceptable to the applicant. Appeals from suspension of governing bodies and head
administrators by the secretary shall be governed by the procedures set forth in 6.30.6 NMAC.

B. Notice of appeal and appellant’s argument in support of appeal.

(1) Filing and service of notice and argument in support of appeal. A charter applicant or governing body of a
charter school that wishes to appeal a decision of a chartering authority concerning the denial, nonrenewal, or
revocation of a charter, or the imposition of conditions for approval or renewal that are unacceptable to the charter
school or charter school applicant shall file and serve a written notice of appeal and its argument in support of
appeal within 30 days after service of the chartering authority’s decision. One original plus four copies of the notice
of appeal and argument in support of appeal together with the required attachments shall be filed with the secretary
at the department’s main office in Santa Fe. No notice of appeal or argument in support of appeal, including exhibits
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or required attachments, shall be filed using compact disks, floppy disks, or email; instead, paper documents shall be
filed with the department.

(2) Appellant’s argument in support of appeal. The appellant’s argument in support of appeal shall include a
statement of the reasons and argument in support of why the appellant contends the chartering authority’s decision
was in error with reference to the standards set forth in Subsection B of Section 22-8B-7 NMSA 1978 that the
authorizer acted arbitrarily or capriciously, rendered a decision not supported by substantial evidence, or did not act
in accordance with law. The appellant shall limit the grounds of its appeal to the authorizer’s written reasons for
denial, nonrenewal, revocation, or imposition of conditions.

(3) Required attachments. The appellant shall attach to each copy of the notice of appeal:

(a) a copy of the chartering authority’s written decision, together with a copy of the authorizer’s minutes or draft
minutes of the meeting if available; and

(b) a copy of the charter or proposed charter in question.

C. Filing and service of other documents. An original document shall be filed with the secretary at the department’s
main office in Santa Fe. Each party shall simultaneously serve a copy of all documents filed with the secretary
including any attachments upon the other party at that party’s address of record on appeal. A party may file
documents other than a notice of appeal and required documents referenced at Paragraph (5) of Subsection D of
6.80.4.14 NMAC, by email to the secretary provided that the email includes any attachments, as well as the sender’s
name and mailing address. Filings with the secretary shall reflect by certification of the sender that a copy of all
documents being submitted is simultaneously being served on the other party, the method of service, and the address
where filed. Filing or service by mail is not complete until the documents are received.

D. Pre-hearing procedures.

(1) Within 10 days after receipt of the notice of appeal, the secretary shall inform the parties by letter of the date,
time, and location for the appeal hearing.

(2) Except for brief inquiries about scheduling, logistics, procedure, or similar questions that do not address the
merits of the case, neither party shall communicate with or encourage others to communicate with any employee of
the department about a pending appeal unless the other party is simultaneously served with a copy of any written
communication or has an opportunity to participate in any conversation by meeting or conference call. Nor shall any
employee of the department initiate such prohibited communications. The secretary shall disqualify himself or
herself from hearing an appeal if the secretary determines, after learning of a prohibited communication, that the
secretary is unable to render an unbiased decision. Appellants will be provided a point of contact in the letter
eferenced in Paragraph (1) of Subsection D of 6.80.4.14 NMAC.

(3) All submissions to the secretary on appeal shall focus on the factual and legal correctness of the chartering
authority’s decision in light of the grounds upon which the chartering authority denied the application, as set forth in
Subsection M of Section 22-8B-6NMSA 1978 or the grounds for non-renewal or revocation as set forth in
Subsection K of Section 22-8B-12 NMSA 1978, and the standards for affirmance or reversal that the chartering
authority’s decision was arbitrary, capricious, not supported by substantial evidence, or otherwise not in accordance
with the law.

(4) Within 15 days of the mailing date of the appellant’s notice of appeal and reasons to the chartering authority, the
chartering authority shall file one original copy and four copies with the secretary and serve upon the appellant one
copy of the chartering authority’s response to the appellant’s arguments.

(5) While an appeal is pending, the parties are strongly encouraged to continue discussions and negotiations in an
effort to resolve the matter by agreement and reestablish productive working relations. An appellant may withdraw
an appeal at any time before the secretary reaches a final decision. If an appeal is withdrawn, the secretary shall
approve an appropriate order of dismissal. The secretary’s decision and order may incorporate the terms of any
agreement reached by the parties. An appeal which has been withdrawn may not be refiled.

E. Secretary hearing and decision.

(1) Within 60 days after receipt of the notice of appeal, the secretary, after a public hearing that may be held in Santa
Fe or in the school district where the proposed charter school has applied for a charter, shall review the decision of
the chartering authority and make written findings.

(2) Participants at the hearing before the secretary shall be the designated representatives of the appellant, the
chartering authority, and the division and other department staff as appropriate.

(3) The time allotment for a hearing shall be three hours. Both parties shall be allowed up to 30 minutes for their
presentations. Department staff shall be allowed 20 minutes for their presentation. The appellant may reserve part of
its 30 minutes for rebuttal if desired. The order of presentations will be department staff, appellant, chartering
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authority, and rebuttal by the appellant if time has been reserved. The parties may present remarks from whomever
they wish in their 30 minutes but shall include any comments they wish to make on the staff recommendations
within their allotted time. Presentations, questions, or discussions that exceed these limits may be ruled out of order
by the secretary. The secretary may ask questions of the staff, the parties, or the secretary’s counsel at any time and
may take up to one hour after the staff's and the parties' presentations for further questions, discussion, and a
decision. Unless stricken during the hearing for good cause or withdrawn, the parties can assume that the department
staff and the secretary have reviewed their written submissions, which shall be deemed evidentiary submissions
subject to be given increased or diminished weight based upon the oral presentations.

(4) All presentations and discussion before the secretary shall focus on the factual and legal correctness of the
chartering authority’s decision in light of the standards and grounds set forth in Subsection M of Section 22-8B-6;
Subsections B, C, or E of Section22-8B-7; and Subsection K of Section 22-8B-12 NMSA 1978.

(5) The secretary may reverse the decision of the chartering authority, with or without the imposition of reasonable
conditions, if the secretary finds that the chartering authority:

(a) acted arbitrarily or capriciously;

(b) rendered a decision not supported by substantial evidence; or

(¢) did not act in accordance with the law.

(6) The secretary shall reverse a decision of the chartering authority denying an application, refusing to renew an
application, or revoking a charter if the secretary finds that the decision was based upon a determination by the
public school capital outlay council that the facilities of the proposed or existing charter school did not meet the
standards required by Section 22-8B-4.2 NMSA 1978 and that the decision was:

(a) arbitrary or capricious;

(b) not supported by substantial evidence; or

(¢) otherwise not in accordance with the law.

(7) The department shall promptly serve a formal notice of the secretary’s decision upon the parties to the appeal.
(8) A person aggrieved by a final decision of the secretary may appeal the decision to the district court pursuant to
the provisions of Section 39-3-1.1 NMSA 1978.

F. The provisions of this section shall apply to conversion schools.

[6.80.4.14 NMAC - Rp, 6.80.4.10 NMAC, 6/29/2007; A, 6/30/2008; A, 10/15/2013; A, 12/31/2018; A, 9/29/2020]

6.80.4.15 REVIEW ON THE SECRETARY’S OWN MOTION

A. The secretary, on the secretary’s own motion, may review a chartering authority’s decision to grant a charter.

B. Within 10 days after the secretary moves to review, the secretary shall issue an appropriate order establishing
procedures for the chartering authority and the charter applicant to submit information and arguments for review by
the secretary and division staff.

C. Within 60 days after the secretary moves to review, the secretary, at a public hearing that may be held in Santa Fe
or in the district in which the proposed charter school applied for a charter, shall review the decision of the
chartering authority and determine whether the decision was arbitrary and capricious or whether the establishment or
operation of the proposed charter school would violate any standard in Subsection C of Section 22-8B-7 NMSA
1978.

D. If the secretary determines that the charter would violate any standard in Subsection C of Section 22-8B-7 NMSA
1978, the secretary shall reverse the chartering authority’s decision and remand the decision to the chartering
authority with instructions to deny the charter application, suspend or revoke the charter.

E. The timelines in 6.80.4.15 NMAC may be extended by the secretary for good cause. Good cause may include but
shall not be limited to an agreement between the parties, a reasonable request from either party or reasonable
consideration of the secretary’s previously established meeting schedule.

F. A person aggrieved by a final decision of the secretary may appeal the decision to the district court pursuant to
the provisions of Section 39-3-1.1 NMSA 1978.

G. The secretary shall promptly serve a copy of the decision on the parties to the proceeding.

[6.80.4.15 NMAC - Rp, 6.80.4.11 NMAC, 6/29/2007; A, 6/30/2008; A, 10/15/2013]

6.80.4.16 TYPICAL SCHEDULE FOR STATE CHARTER SCHOOL PROCEDURE-MAKING:

A. The timing and procedures for decision-making for high-stakes decisions are set forth in the act and this
rule in sections 6.80.4.20 — 6.80.4.25 below and @111\ not be affected by the commission’s procedure-making
process described in this subsection.
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B. In support of high-stakes decisions made by the commission, the commission shall create procedures
related to its ministerial responsibilities of oversight and monitoring state charter schools that will be used by the
commission and division consistent with their authority under the act. The commission’s procedures as
contemplated in this section, may be modified following the procedures adopted in this rule. The commission shall
post all procedures in a central location on the commission’s web page or in an authorizing manual available to the
public on the commission’s website. Procedure adoption shall proceed under the annual cycle set forth in sections
6.80.4.17.C. through E. below unless the commission declares emergency circumstances to exist under 6.80.4.19.

C. Commission procedures adopted in the existing fiscal year shall be effective as of July 1 of the following
fiscal year unless the commission identifies an exceptional circumstance requiring an immediate change.
Procedures are effective until amended or repealed. This rule does not apply to minor, non-substantive changes to a
procedure or a document that sets scheduling dates. These non-substantive changes or scheduling documents may
be adopted by the commission at any time as needed.

D. If the commission deems it necessary to revise its procedures related to new state charter school
applications or renewing state charter school applications the existing procedures, including the applications, shall
be a revised by no later than December 31 to be implemented beginning January 1 of the next calendar year unless
the commission identifies an exceptional circumstance.

E. In adopting changes to procedures, the commission jshall;:

(1) provide public notice to those who request notice of commission action that procedure changes are
being considered by the commission pursuant to this rule;

2) provide written notice on commission meeting agendas of the two working sessions at which the
commission will review each draft procedure and accept written, in-person or virtual comments;

[€))] accept public written comments up to the start of the second working session and in-person or
virtual comments during the two working sessions;

4) provide written notice on a commission meeting agenda indicating when the commission will
consider adoption of each procedure; and

[®)] post the adopted forms on the commission website where all procedures are located.
[6.80.4.16 NMAC - N ]

6.80.4.17  PROCEDURE REVIEW

A. A new procedure or revisions to an existing procedure may be proposed at the September public meeting of
the commission or, with good cause shown as to why the suggested change is being presented at a meeting other
than the September meeting and is proposed by a member of the commission, or the division director on behalf of
the charter school division or another division of the public education department.

B. _All procedure revisions contemplated by this section shall comply with the notice, comment procedures and
time schedules set forth in section 6.80.4.16.
[6.80.4.17 NMAC — N 1

6.80.4.18 OUT-OF-CYCLE POLICY-MAKING; EMERGENCY CIRCUMSTANCES:
Emergency circumstances for implementing a procedure with an effective date other than July 1 of the next fiscal
year may include the following:
A. procedure changes to protect the immediate heath, welfare or education of state charter school employees,
students and others doing business at state charter schools;
B. procedure changes needed because of new case law or an attorney general’s opinion affecting the
commission or state charter schools:
C. procedure changes needed because of statutory changes;
D. procedure changes needed because of changes to public education department rules, or other emergency

circumstances as determined by the commission.

[6.80.4.18 NMAC — N, 1
6.80.4.19 QUALIFICATION FOR BOARD OF FINANCE DESIGNATION
A. Within 90 days of approval of its charter application, the governing body of a state-chartered

charter school shall file a separate application with the commission seeking approval as a board of finance. This
deadline may be extended by the commission for good cause shown.
B. The application shall include:
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1. an affidavit or affidavits, signed by the personnel who will be given the responsibility of keeping
the financial records of the charter school, describing the training completed, professional licensure held and degrees
earned by them;

2. a statement signed by every member of the governing body that the governing body agrees to
consult with the department on any matter not covered by the manual of accounting and budgeting before taking any
action relating to funds held as a board of finance;

3. a copy of a certificate of insurance that indicates that the person who will be entrusted with
handling the funds of the charter school is adequately bonded;
4. a signed affidavit from each governing body member declaring that the member is not a governing

body member of any other charter school and that the member was not a governing body member of another charter
school that was suspended or failed to receive or maintain their board of finance designation.

C. Within 30 days of filing of the application to qualify as a board of finance, the commission shall
issue a decision approving or denying the application. A copy of the decision will be provided to the governing body
and the commission.

[6.80.4.19 NMAC —N, ]

6.80.4.20 STATE CHARTER SCHOOL EVALUATION

provide ongoing oversight of, and feedback to, each state charter schools regarding the state charter school’s
operational, financial and academic performance. This evaluation and oversight shall be done through annual site
visits by the division aligned with the state charter school’s terms of the charter contract, including its performance
framework. The preliminary annual report shall be provided to the state charter schools. The division’s final annual
site visit reports shall be submitted to the commission, and a copy shall be provided to the state charter school.

B. The commission may, according to the procedures described in this rule:

A. accept the final annual report;

B. identify if the state charter school is on track for renewal, or if it has uncorrected unsatisfactory
performance that justifies a Notice of Possible Non-Renewal, or renewal with conditions;

C. start action under the intervention ladder; or

D. start action related to suspension or revocation, according to the processes set forth in 6.80.4.25

below.
[6.80.4.20 NMAC - N ]

6.80.4.21 ANNUAL SITE VISIT AND ANNUAL REPORT

A. Pursuant to NMSA 1978, §22-8B-12(E), the division shall conduct an annual site visit each year at the state
charter school’s location to provide technical assistance and to evaluate the school’s progress toward the
performance framework goals and compliance with the charter contract.

B. The scope of the division’s annual site visit review shall be limited to whether the state charter school is
complying with the terms of the charter contract, meeting the indicators and targets as set forth in the performance
framework, progress to cure unsatisfactory performance previously identified by the division, uncorrected
unsatisfactory performance that is the subject of a Notice of Possible Non-Renewal, intervention imposed by the
commission pursuant to section 6.80.4.24, or on any corrective action plang previously accepted by the commission.

C.

1. The division shall prioritize completing the annual site visits and the final annual reports for those
state charter schools that have submitted a renewal application or those renewing state charter schools that have a
pending, unresolved Notice of Non-Renewal, or that are on a corrective action plan.

2. Preliminary and final annual reports shall be completed pursuant to the following procedures and
deadlines:

a. The division and state charter school may extend or revise deadlines affecting them as
contemplated under this subsection by documenting the agreement in writing.

b. The division shall provide at least 10 days prior written notice of each state charter school’s annual
site visit and include a copy of or a hyperlink to the commission’s procedure for annual site visits in the notice. Site
visits shall not be scheduled if a state charter school notifies the division that critical testing is scheduled for the date
of the proposed site visit. If the division does not provide 10 days advance notice, the annual site visit shall be
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rescheduled upon written request of the state charter school, which must be received no later than five days before
the scheduled visit.

c. The division and the state charter school shall conduct an exit meeting at the end of the annual site
visit outlining the initial results of the division’s findings. If the division contends that the state charter school did
not provide information necessary for the division to complete its annual site visit evaluation, the parties shall
memorialize a list of missing information and the time frame for providing the information to the division during the
exit meeting.

d. Within 30 days following the exit meeting, the division will upload a preliminary annual report
based on the annual site visit findings to a secure data platform that is available for the state charter school to review
at any time. The state charter school shall provide missing information or correct the information in the preliminary
annual report within the time frame agreed to by the division and the school.

e. For purposes of determining any performance concerns, the division may deem sections
(academic, operational or financial) of the preliminary annual report completed after receipt of information
necessary for that section which shall include the school’s response.

f. No later than 30 days prior to a commission meeting to consider the final annual reports, the
division shall provide the state charter school with a preliminary annual report reflecting performance on all sections
(academic, operational and financial). The preliminary annual report shall include a report by the division on the
state charter school's overall performance. The division shall state in the report whether there are:

(i) no findings of unsatisfactory performance,

(ii) findings of unsatisfactory performance requiring attention by the state charter school
without intervention of the commission, or

(iii) a finding of unsatisfactory performance or uncorrected unsatisfactory performance from a
prior final annual report with recommendations to the commission for issuance of a Notice of Possible Non-
Renewal, notice of possible renewal with conditions, interventions pursuant to section 6.80.4.23 of this rule, or other
sanctions that may be imposed by the commission as contemplated by law and this rule.

g. The state charter school may provide a written response to the division’s preliminary annual report
within 10 days of receipt from the division. The response shall include documents or other evidence to support the
state charter school’s response.

h. The division shall finalize the preliminary annual report and send the final annual report to the
commission and the state charter school with all unresolved state charter school responses attached by no later than
7 days prior to the commission meeting at which the annual report will be considered by the commission.

D.
The division shall present its final annual report to the commission at a public meeting. The final annual report shall
include a report by the division on the state charter school's overall performance including whether there are:

(1) no findings of unsatisfactory performance,

2) findings of unsatisfactory performance requiring attention by the state charter school without
intervention of the commission, or
3) a finding of unsatisfactory performance, or uncorrected unsatisfactory performance from a prior

final annual report, with recommendations to the commission for issuance of a Notice of Possible Non-Renewal,
notice of possible renewal with conditions, interventions pursuant to section 6.80.4.24 of this rule, or other sanctions
that may be imposed by the commission in accordance with and as contemplated by law and this rule.

4) If the division recommends that the commission issue any of the corrective actions or sanctions
identified in paragraph 1 of this subsection. the division shall provide the state charter school’s representatives no
less than 15 days advance notice that the representative(s) may attend the commission meeting at which the final
annual report will be discussed. The state charter school representatives, if they elect to appear, shall be provided an
opportunity to rebut the division’s recommendation(s). The commission may accept or reject the division’s
recommendations as set forth in the division’s final annual report.

%) If the commission accepts the division’s recommendation(s) to impose any or all of the corrective
actions or sanctions identified in paragraph 1 of this subsection, the commission shall rule at the public meeting and
thereafter, issue a written notice to the school within 10 days of the commission meeting including sufficient factual
specificity of the issues for the state charter school to correct the performance prior to the commission taking further
action.

(6) If the commission decides to take any one or all of the identified corrective actions identified in

paragraph 1 of this subsection, on its own initiative based on its interpretation of the final annual report, before the
commission votes to impose said corrective action, the commission shall provide the state charter school with notice
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and an opportunity to appear and present rebuttal at the next meeting. The state charter school shall be provided no
less than 10 days’ notice of the meeting at which the commission will consider issuing corrective action.

7 Any action to not renew, suspend or revoke a state charter school’s charter contract shall be in
accordance with the state charter school’s charter contract, the applicable laws and rules.
[6.80.4.21 NMAC - N. ]

6.80.4.22 CORRECTING UNSATISFACTORY PERFORMANCE AND RESCISSION OF NOTICE OF
POSSIBLE NON-RENEWAL.

A. The state charter school shall correct any unsatisfactory performance or any uncorrected unsatisfactory
performance giving rise to an existing Notice of Possible Non-Renewal before the next year’s final annual report is
submitted to the commission or before a renewal hearing. The state charter school may:

1. correct the unsatisfactory performance before the next fiscal year’s final annual report is submitted
to the commission, request that the division recognize in the next final annual report that the unsatisfactory
performance has been remedied and request that the state charter school be identified by the commission as on track
for renewal;

2. request that it be placed on a commission’s agenda to present a corrective action plan to remedy
the unsatisfactory performance and request that the parties adopt the corrective action plan that includes specific
criteria for the state charter school to demonstrate it has corrected the unsatisfactory performance;

3. at any time before issuance of the next fiscal years’ final annual report, request to be placed on the
commission’s agenda to present information showing that the state charter school has remedied the unsatisfactory
performance giving rise to a Notice of Possible Non-Renewal designation or has completed the corrective action
plan agreed to by the parties; or

4. at any time before 45 days prior to the commission’s vote on a state charter school’s renewal
application, the school may present evidence to the division that it has addressed the unsatisfactory performance
identified in a Notice of Possible Non-Renewal or possible renewal condition. The division shall analyze the
evidence presented by the state charter school and incorporate the school’s corrective actions in its final renewal
analysis and recommendations to the commission prior to its vote on the state charter school’s renewal application.

B.

1. If the commission finds that a state charter school has remedied unsatisfactory performance
through a process set forth in paragraph A of this subsection, the chairperson of the commission shall provide
written notice indicating that the state charter school is on track for renewal and that the Notice of Possible Non-
Renewal has been rescinded. If the commission finds that the school has not fully remedied the unsatisfactory
performance, it may identify that the state charter school is on track for renewal with conditions, and the
commission shall articulate the possible renewal conditions in writing within 10 days of its meeting. The state
charter school may present a corrective action plan to address the proposed renewal conditions prior to the
commission’s vote on the state charter school’s renewal application.

2. The division shall verify whether the state authorized charter school has met the requirements of
any corrective action plan presented by the state charter school and report to the commission at the next meeting
following the school’s submission of evidence that it has competed the corrective action plan. If the commission
rejects the division’s finding that the corrective action is complete, it shall articulate what aspects of the plan are
incomplete with a reasonable timeframe by which the state charter school shall cure the deficiencies, or notify the
charter school that it is on track for renewal with conditions and articulate the specific conditions to be considered at
renewal. If the corrective action plan is accepted by the commission as successfully completed, the commission
shall vote to rescinded the Notice of Possible Non-Renewal and notify the state charter school that it is on track for
renewal.

3. If the commission does not vote to approve the request to rescind the Notice of Possible Non-
renewal, it shall state its basis for not rescinding the notice in its public meeting and provide a written statement of
its decision to the state charter school within 30 days of its vote to deny the request to rescind.

4. At any time before 45 days prior to the commission’s vote on a state charter school’s renewal
application, the school may present evidence to the division that it has addressed the unsatisfactory performance
identified in a Notice of Possible Non-Renewal or possible renewal condition. The division shall analyze the
evidence presented by the state charter school and incorporate the school’s corrective actions in its final renewal
analysis and recommendations to the commission prior to its vote on the state charter school’s renewal application.\

C. Ifthe commission finds that the school can improve its unsatisfactory performance by taking action under
the intervention ladder, the commission may provide the school with the appropriate notice and proceed pursuant to
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the intervention process as set forth in section 6.80.4.24, if successfully completed, will result in a designation of
“corrected unsatisfactory performance.”
D.

@ Corrected unsatisfactory performance or a recission of a Notice of Possible Non-renewal may be
used to support renewal or renewal with conditions showing the school’s improvement during the existing charter
contract term.

2) Corrected unsatisfactory performance or a recission of a Notice of Possible Non-renewal will not
be grounds for nonrenewal or revocation unless the state charter school had received one or more Notices of
Possible Non-renewal on substantially similar grounds and the repeated unsatisfactory performance supports a
finding that the state charter school has violated any of the grounds for nonrenewal as set forth in NMSA 1978, §22-
8B-12(K) or renewal with conditions.

[6.80.4.22 NMAC - N ]

6.80.4.23 INTERVENTION LADDER

A. Throughout the term of a charter contract and in addition to the annual site visits, the division shall notify
the school if the division identifies, through appropriate inquiries or investigation, that the school is not meeting the
terms of the charter contract, or the performance indicators and targets as set forth in the performance framework
incorporated into the charter contract. Information establishing unsatisfactory performance may be obtained from
sources such as other divisions and bureaus of the department or other state or federal agencies.

1) If the division identifies unsatisfactory performance of one or more performance indicators or a
term of the charter contract, the division shall provide notice to the school of the unsatisfactory performance and a
reasonable opportunity to cure the unsatisfactory performance:

2) If the school does not remedy the unsatisfactory performance or does not propose a plan to remedy
the unsatisfactory performance within a reasonable time after a request by the division, the division may notify the
commission in a public meeting of the school’s uncorrected unsatisfactory performance and the commission may
indicates its intent to take possible action under the intervention ladder and notify the school of the date at which it
will consider taking action at a public meeting.

B.

(€8] After indicating its intent to take possible action under the intervention ladder, the commission
may consider taking action under the intervention ladder as contemplated by this section. The chair shall place the
matter on an agenda of the commission and notify the state charter school’s representatives of the date and time of
the meeting at which the commission will consider whether to impose interventions pursuant to this section for
uncorrected unsatisfactory performance. The meeting shall be scheduled no sooner than 10 days from the date of the
chair’s notice to the state charter school, except in exigent circumstances implicating health and safety and financial
impropriety that may jeopardize the school. At the meeting, the division will present the evidence supporting its
contention that the school has failed to correct unsatisfactory performance previously identified by the division
during its monitoring responsibilities. Prior to a commission vote. the state charter school may present rebuttal
evidence.

2) If after hearing from the division and the state charter school, the commission determines that
there is sufficient information for it to consider imposing action pursuant to the intervention ladder described in this
section, the commission shall vote on the appropriate intervention(s) contemplated.

3) The commission may impose the following interventions for a state charter school’s uncorrected
unsatisfactory performance:

(a) issue a Notice of Concern identifying the uncorrected unsatisfactory performance with specificity
that should be remedied by the state charter school. The division shall present expected outcomes and deadlines that
must be met by the state charter school, and its plan to monitor the school’s compliance. The commission shall vote
on the Notice of Concern and include in the notice the divisions’ plan as adopted or modified by the commission; or

(b) issue a Notice of Breach of the state charter school’s charter contract if a state charter school fails
to correct a Notice of Concern according to its terms if said failure constitutes a breach of contract, or for violating
any material term of the contract that are serious enough to justify a heightened response by the commission. If the
commission issues a Notice of Breach, the written Notice of Breach shall include the specific contract sections the
commission alleges have been violated, the evidence upon which the commission contends a breach of the charter
contract has occurred, and a deadline by which the school must present a corrective action plan to the commission to
address the identified contract violations. The deadline for submitting a corrective action plan to the commissions
shall be no sooner than 10 days from the written Notice of Breach.
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(c) issue a Notice of Potential Non-renewal if the division identifies unsatisfactory performance or
contract compliance concerns raised by the division while conducting its monitoring responsibilities. The
commission shall identify the legal basis for the possible nonrenewal and a summary of the evidence supporting that
conclusion in its Notice of Possible Non-Renewal issued to the state charter school. The school may then take any
steps set forth in section 6.80.4.23 to cure the designation.

C. Nothing herein shall preclude the commission from commencing revocation or suspension proceedings as
set forth in section 6.80.4.25 if ongoing monitoring activities reveal circumstances that warrant revocation or
suspension.

D.

[6))] The commission shall vote to reinstate a state charter school’s good standing upon the school
providing evidence that it has corrected concerns that gave rise to a Notice of Concern or Notice of Breach.
Reinstatement of the school’s good standing shall be evidenced in writing and the state charter school’s corrective
actions may be used to support renewal or renewal with conditions.

2) A corrected Notice of Concern or Notice of Breach will not be grounds for nonrenewal, renewal
with conditions, or revocation unless the school is found to have received a another Notice of Concern or Notice of
Breach on substantially similar grounds in a subsequent school-year during the same charter term that has not been
corrected before the commission is required to vote on the state charter school’s renewal application, and the
uncorrected unsatisfactory performance or contract violations support a conclusion that state charter school has
violated any of the grounds for nonrenewal as set forth in NMSA 1978, §22-8B-12(K).

[6.80.4.23 NMAC - N. ]

6.80.4.24 RENEWAL

A. Renewal application. The school seeking to renew its charter as a state charter school shall
submit a renewal application to the commission in accordance with section 6.80.4.13 and in accordance with a
timeline established by the commission for the renewal application process.

B.

1. The division shall prioritize annual reports for state charter schools that are in the last year of their
charter contract following the process set forth in section 6.80.4.21 above;

2. The division shall analyze each renewal application and conduct a renewal site visit at the state
charter school’s physical location no later than 60 days prior to a vote on the renewal application.

3. The division shall provide a renewal site visit report based on available data to the state charter
school within 10 days of the visit. The school shall have 10 days to respond to the renewal site visit report and
provide needed information unless another time period has been set.

4. The division, after receiving a response from the state charter school to the renewal site visit
report, if any, shall prepare a preliminary renewal analysis. The preliminary renewal analysis shall include the
division’s preliminary recommendation to the commission whether to renew, renew with conditions or to not
renewal the state charter school’s charter contract in addition to other information as directed by the commission.

C. The state charter school may provide a written response to the preliminary renewal analysis within 10 days
of receipt and such response shall be included with the final renewal analysis to the commission. If the division
agrees with the school’s response, the division shall modify the final renewal analysis before submitting it to the
commission and provide an updated analysis to the state charter school. If the division disagrees with the state
charter school’s response in whole or in part, it shall provide reasons why it disagrees with the state charter school’s
response in its final renewal analysis and include the state charter school’s response in the division’s final renewal
analysis submitted to the commission.

D. No later than 30 days prior to the renewal hearing, the commission shall issue a written letter to each
renewing school of preliminary issues of concerns or requests for further information to allow the school to prepare
for the renewal hearing.

E. The division shall submit its final renewal analysis as described in this section to the commission, by no
later than 10 days prior to the commission hearings on the renewal applications.

F. If a state charter school has been issued a Notice of Possible Nonrenewal before it submitted its renewal
application and which has not been subsequently rescinded by the commission, or the division provides a
recommendation of non-renewal to the commission in its final renewal analysis, the school may request to invoke
the non-renewal hearing procedure described in section G. below. A state charter school’s request for the
commission to follow the non-renewal hearing procedure, must be provided to the commission chair and division
director by no later than 10 days of receipt of division’s final renewal analysis.
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G. Ifthe state charter school timely requests that the commission follow the non-renewal hearing procedure.
the commission shall afford the school the following minimum process before voting on the division’s
recommendation for nonrenewal:

H.

1 Upon receipt of the state charter school to follow the non-renewal hearing procedure, the
commission shall provide notice of the date and time of the possible non-renewal hearing no later than 10 days prior
to the hearing.

2) The commission may rely on the grounds for non-renewal provided to the state charter school in a

previously issued Notice of Possible Non-Renewal that has not been rescinded, a Notice of Concern or Notice of
Breach that has not been corrected. the reasons provided in the division’s final renewal analysis that were previously
disclosed to the state charter school through the process contemplated under this rule, or in the written letter of
concern from the commission provided to the school in section 6.80.4.23. The commission may supplement any
grounds for non-renewal set forth in the notice only if exceptional circumstances exist.

3) The non-renewal hearing shall be conducted as follows:

i.  The division shall have one hour to present its recommendation and supporting evidence for
renewal or nonrenewal to the commission. The division may present witness testimony, documentary evidence, and
shall have the opportunity to question the state charter school representatives present (excluding legal counsel). If
the division is relying of evidence or opinions from other divisions or bureaus of the department, a representative
from that division or bureau shall be requested to be at the hearing to answer questions by the school and the
commission.

ii.  After the division’s presentation, the state charter school shall have one hour to present evidence
to defend its application for renewal. The school may present witness testimony, documentary evidence, and shall
have the opportunity to question division representatives or other department representatives about information used
to support a recommendation of nonrenewal. If the school is relying on evidence or opinions from another entity or
other divisions or bureaus of the department, a representative from that entity, division or bureau shall be at the
hearing to answer questions by the state charter school, the division and the commission.

iii. Commission members may ask questions of the division, its attorney or witnesses, the school, and
the school’s witnesses during the presentations which shall not be subtracted from the division’s or school’s time,
and then, may take up to one hour after the school and division finish their presentations to ask additional questions
that are related to the renewal applications and the previously identified reasons given for possible nonrenewal.

4 The commission shall determine if a school is renewed, renewed with conditions or not renewed

in accordance with law and this rule.

(&) A school may appeal to the secretary pursuant to NMSA 1978, §22-8B-7 and provisions of section
6.80.4.14.
[6.80.4.24 NMAC - N 1

6.80.4.25 REVOCATION OR SUSPENSION.

A. The commission may revoke or suspend the school’s charter contract if legal grounds exist pursuant to
provisions of the act. If immediate revocation is warranted or, if the state charter school does not provide a
corrective action plan accepted by commission, or the state charter school fails to timely cure the violation as
contemplated in the corrective action plan, the commission may vote to proceed with revocation.

B. The commission shall provide the school with a Notice of Intent to Revoke or Suspension that includes the
legal basis for revocation or suspension as contemplated in the act and a date, time and place for a revocation or
suspension hearing. The hearing which shall be located in Santa Fe or the county in which the school is located as
agreed upon between the parties. Unless an emergency revocation or suspension is identified, the hearing shall be
held not more than 60 nor less than 30 days from the date of service of said notice.

C. The revocation or suspension hearing shall be conducted as follows:

1) The commission may utilize a hearing officer to conduct the hearing in front of the commission
who shall provide any pre-hearing scheduling notices, deadlines for the parties, address pre-hearing matters and to
otherwise facilitate the revocation or suspension hearing process. The hearing officer shall not provide any
recommendation on revocation however, the hearing officer shall present findings of fact and conclusions of law
within 30 days of the hearing.

2) Counsel for the commission shall have one hour to present its evidence for revocation or
suspension to the hearing officer and commission. The commission’s counsel may present witness testimony:
documentary evidence, and shall have the opportunity to question the school representatives present (excluding legal
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counsel). If the commission is relying on evidence or opinions from the division or other divisions or bureaus of the
department, a representative from that division or bureau shall be at the hearing to answer questions by the school
and/or its legal representative, the commission’s counsel, and the commission.

3. After the commission’s counsel’s presentation, the school shall have one hour to present evidence
to defend against the commissions recommended revocation or suspension the. The school may present witness
testimony, documentary evidence, and shall have the opportunity to question the commission’s counsel about
evidence presented to support the recommendation, the division representative or other department representatives
to defend against the revocation or suspension. If the school is relying on evidence or opinions from another entity
or other divisions or bureaus of the department, the division shall request that a representative from that entity,
division or bureau shall be at the hearing to answer questions.

4. Commission members may ask questions of the division, the commission’s counsel or witnesses
the school, its attorney and the school’s witnesses during the presentations and then, may take up to one hour after
the commission’s counsel and the state charter school finish their presentations to ask additional questions that are
related to grounds for revocation.

D. The commission’s counsel and school’s attorney may provide representation at the hearing, at each parties’

sole cost and expense.

E. The hearing shall be recorded by a licensed stenographer and a copy of the transcript shall be presented to
the parties within 10 days of the hearing unless additional time can be extended without prejudice to the school’s
right to appeal.

F. The hearing and deliberations of the commission shall be conducted pursuant to the Open Meetings Act.

G. The commission shall vote on the state charter school’s revocation or suspension in a public meeting and
articulate the legal grounds and supporting evidence for its decision on the record. The commission shall serve a
written decision on the state charter school’s representatives within 10 days of the hearing. If the commission
decides to revoke or suspend the charter contract, the decision shall include the legal basis for revocation or
suspension with the supporting factual reasons given to support the legal violations required pursuant to NMSA
1978, §22-8B-12(K) and (M) during the public hearing.

H. Appeal. A school may appeal to the secretary pursuant to NMSA 1978, §22-8B-7 and provisions of

section 6.80.4.14.
[6.80.4.25 NMAC - N, ]

6.80.4.26 New Mexico School for the Arts

A. Upon approval by the commission, a state-chartered charter school may operate as the New Mexico school for
the arts ("the school"), which shall be a statewide residential charter school for grades nine through 12 offering
intensive preprofessional instruction in the performing and visual arts combined with a strong academic program
that leads to a New Mexico diploma of excellence.

B. An application to the commission for approval of a charter shall contain assurances of compliance together with a
plan for how the school will accomplish the following requirements contained in the New Mexico School for the
Arts Act, Sections 22-15F-1 et seq. NMSA1978:

(1) paying for all expenses associated with outreach activities and for room and board costs for students unable to
pay all or part of the cost of room and board from a foundation or other private funding sources;

(2) working with a foundation or soliciting other private funding sources to obtain gifts, grants, and donations to
ensure that the school has adequate revenue to make the payments described in Paragraph (1) of Subsection B of
6.80.4.17 NMAC;

(3) not using money received from the state other than charter school stimulus funds to make the payments
described in Paragraph (1) of Subsection B of 6.80.4.17 NMAC;

(4) admitting an equal number of students from each of the state’s congressional districts, to the greatest extent
possible and without jeopardizing admissions standards;

(5) conducting its admissions process in a way that provides equal opportunity regardless of a student’s prior
exposure to artistic training and to the student’s ability to pay for room and board; and

(6) conducting admissions criteria-free outreach activities throughout the state each year that acquaint potential
students with he programs at the school, to include programs specifically for middle school students and workshops
for teachers.

C. By July 1 after the first year the school has provided preprofessional instruction in the performing and visual arts
and by July levery year thereafter, the school shall submit a report simultaneously to the division and the
commission containing:
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(1) non-personally identifiable demographic information about both applicants and students admitted to the school
delineated by counties, congressional districts, socioeconomic status, gender, and ethnicity; and

(2) the number of students who requested financial assistance for room and board, the total amount of financial
assistance provided, and the amounts distributed delineated by the source of gifts, grants, and donations received by
the school.

D. During the planning year, the school shall develop a sliding-fee scale subject to the following considerations:
(1) the purpose of the sliding-fee scale is to defray all or part of the costs of room and board for students whose
parents or guardians are financially unable to pay these fees;

(2) in determining ability to pay, the school may use a variety of methods including but not limited to:

(a) self-disclosures in a financial aid application developed by the school;

(b) poverty thresholds as maintained by the United States census bureau;

(¢) poverty guidelines as maintained by the United States department of health and human services;

(d) whether the public school that the student applicant most recently came from was a recipient of funds under Title
1, Part A of the federal Elementary and Secondary Education Act of 1965, as amended;

(e) whether the student applicant for enrollment was eligible to receive free or reduced-price school meals at the
public school previously attended; and

(f) the amount or percentage of assistance an enrolled student received for room and board the prior school year
from the school; and

(3) the school shall submit its sliding-fee scale to the commission for initial approval during the planning year and
may request changes at subsequent commission meetings for good cause shown.

E. It shall be the responsibility of the school to obtain adequate funding from private sources to pay annual outreach
costs and to defray all or part of room and board fees for students financially unable to pay. No state funds except
for charter school stimulus funds received and used during the planning year may be used for these purposes. Private
funding sources available to the school shall include the use of a foundation or the soliciting and receipt of gifts,
grants, and donations. Failure to secure adequate funding for these purposes shall constitute grounds for denial or
revocation of a charter.

F. Except for provisions of this rule related to admission of students by lottery, admission on a first-come, first-serve
basis, the ability to charge for residential fees, admissions criteria, and location of the school anywhere in the state,
all other provisions of this rule related o state-chartered charter schools shall apply to the school.

[6.80.4.17 NMAC - N, 6/30/2008; A, 12/31/2018; A, 9/29/2020]

6.80.4.27 Distance Learning

A. A charter school offering or seeking to offer distance learning courses to students shall comply with 6.30.8
NMAC.

B. Any charter school offering or seeking to offer distance learning courses in New Mexico pursuant to the Charter
Schools Act, Sections 22-8B-1 et seq. NMSA 1978, shall be physically located in the state of New Mexico.
[6.80.4.18 NMAC - N, 6/30/2008; A, 9/29/2020]

6.80.4.28 Lottery when Charter School Cap is Exceeded
A. For purposes of compliance with Section 22-8B-11 NMSA 1978, the first five-year period shall be deemed to
have ended in 2003and the successive five-year periods begin in 2003.

B. If by October 1, the chartering authorities have authorized more charter schools than permitted by Section 22-8B-
11 NMSA 1978,the department shall notify all chartering authorities with newly authorized charter schools that
those charter schools may not be established for operations until a lottery is held.

C. Within 45 days after determining that the cap for charter schools has been exceeded, the department shall conduct
a lottery at a publicly noticed meeting to determine the available slots for charter schools. The department shall
randomly draw the names of charter schools from the available pool of all charter schools that were authorized by
October 1. The charter schools whose names were drawn shall be given the available charter school slots until the
maximum numbers of slots have been selected. The charter schools that are selected shall be approved for operation
in the first fiscal year after the lottery. The charter schools whose names were not drawn shall be approved for
operation in the second fiscal year after the lottery.

D. A charter school that was approved for operation in the second fiscal year after participation in a lottery shall not
be subject to a second lottery in the event that in the second fiscal year more charter schools are authorized than
permitted by Section 22-8B-11 NMSA1978.
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E. Any charter school authorized after October 1 in a year in which the department conducts a lottery pursuant to
this rule, shall be approved for operation no earlier than the second fiscal year after the school was authorized.
[6.80.4.19 NMAC - Rn, 6.80.4.17 NMAC, 6/30/2008; 6.80.4.19 NMAC - N, 6/30/2009; A, 9/29/2020]

6.80.4.29 [Reserved]
[6.80.4.20 NMAC - Rp, 6.80.4.20 NMAC, 07/25/2017]

6.80.4.30 Severability

Any part of this rule found by adjudication before a competent tribunal to be contrary to law shall be stricken
without affect to the remainder.

[6.80.4.21 NMAC - Rn, 6.80.4.19 NMAC, 6/30/2009
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